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PREFACE. 



In the year 1812^ 1 collected all the aathorilies 
upon the Fleas of the Crown^ to be found in the text 
books^ the books of reports, &c. : all that could 
duddate the subject in Bracton, Britton^ Fleta^ 
and the Mirror; the substance of Hale^ Hawkins^ 
the third Institute^ Dalton^ Foster, and East ; all 
the cases upon the subject in the Year Books, the 
<dd reports, and in the modem aud recent reports 3 
and all the statutes upon the subject : down to the 
period at which I nuuie the collection. Of these 
materials, I framed, with infinite pains, a Digest 
in three volumes ; one of which was actually pub- 
lished in the year 1813. 

When I contemplated the publication above 
mentioned, works upon the Pleas of the Crown 
were extremely scarce | those of repute, upon the 
sulject, were rarely to be had, even at most extra- 
vagant prices. But immediately upon the publica- 
tion of my first volume, two other works were an- 
nounced upon the same subject; one of which was 
published very shortly after it was announced ; the 
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other not for nearly two years afterwards. Their 
being announced, however^ had the effect of deter- 
ring me from proceeding with my work : I thought 
they would amply supply the deficiency of works 
upon the subject 3 and I felt too much diffidence in 
my own ability, to enter into competition with the 
writers of them. Another, and a very elaborate 
work, has since been added, which has ftdly con- 
firmed me in my determination not to publish the 
work I originally contemplated. 

As the subject of Evidence in criminal cases, 
however, had not been treated of by any of these 
writers, and as some book upon the subject was ex- 
tremely desirable, I thought I might select from 
the work I originally compiled, such part of it as 
related to evidence in criminal cases, and publish it, 
without subjecting myself to the imputation of 
wishing to enter into any competition with the 
learned writers of the works already extant upon 
the Fleas of the Crown. I have made this compi- 
lation i I have added to it all the cases since decid- 
ed, and the statutes since enacted upon the subject ; 
and I have compressed the whole into the smallest 
compass that appeared to me to be practicable, 
consistently with perspicuity. I have also added 
precedents of indictments and other criminal plead- 
ings, — not from any idea that this part of the work 
was required by the profession^ there being already 
one or two collections of great repute upon the 
subject, — ^but merely because I found it impractica- 
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ble to give the evidence in partlcolar caiet> in the 
simplified ibnn I was amdous to give it^ without 
also giving, in each case^ the particalar indictment or 
pleading, the evidence was intended to support. 
And as 1 was thus obliged to give the precedents^ I 
thought it desirable^ and^ indeed^ necessary^ also to 
give such & summary of the law rdative to pleading 
in criminal cases> generally^ as would enable the 
reader to frame an indictment^ in eases where he 
might not be able to find a precedent. 

As to the arrangement of my materials^ I have 
endeavoured to make it simple and perspicuous. 
The work craisists of two books. The first htxk, 
whidi treats of Pleading and Evidence in criminal 
cases generally^ is divided into two parts : the firsts 
of treating Pleading generally, namely, of indict- 
ments, informations, special pleasj demurrers, &c. $ 
the second, treating of Evidence generally, namely, 
of evidence of records, of matters guan of record, 
of private written instruments, and of parol evi- 
dence, the competency and credit of witnesses, 
&c. &c. 

The second book, which treats of Pleading and 
Evidence in particular cases, is divided into four 
parts : the first treats of offences against the pro- 
perty and persons of individuals j the second treats 
of offences of a public nature, namely, offences 
against the King and his government, offences 
against public justice^ offences against the public 
peace, offences against public trade, and offences 



VI PBSrACB. 

against public police and economy; the third treats 
of conspiracies ; and the fourth^ of principals and 
accessaries. 

I have now iqpprized the reader of what he is to 
expect in the following work. Trifling as it may 
appear, it has cost me much time and great labour. 
I have taken infinite pains to simplify my subject ; 
to reject every thing redundant or irrelevant; to 
compress the whole into the smallest possible com- 
pass consistent with perspicuity j and to clothe it 
in language, plain, simple, and unadorned. In fact, 
my sole object has been, to make this a practically 
useful book ; I neither anticipate nor desire for it a 

higher commendation. 

J. R A. 

6, Symondt Inn* 
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3. J o i n ie r fftwm m&n D^faiitmU in 9m I mik iwMnU 

4. Jtimder qfwMrai ^eneet in one Indleimenim 
$• WWdn what tkme the BiUnmtH he fref erred, 

6. Howfomid, 

7, In wkMt eaeet pushed. 



SiCT. 1. 
Indictmeni^ wkat, and im what eatet U iisr « 

AN UkBctmeiit is a wrHten aoenntion of one or matt per^ 
m of a crimey piefened to, and presented i^on oath vf^ a 
gnndjuiT. 

' It fiMioraDtEeasons and ibioides, for mispnrions of treason 
and fekNiy y and for all misdemeanon of a poblic nature at 
eonunon uw. If a statute prohilnt a matter of public grior* 
aaee, or command a matter of poblic oonvenienoe Tsnch as the 
lepaking of highway or the ifiM)^ all acts or omisidons con- 
trwy to the |iruiibition or oonmiand of the statate, being mis* 
deuManors at oommon law, are ponishable by indictment, if dio 
atatnte nedty no other mode of proceeding. And if the Bt»- 
tolB qiedty a mode of proceeding diflinent from that hj in- 
dictment; then, if the matter were already an indlctebto 
oPenoe at common law, and the statute introdnc»d merely a 
dBlfeient mode of prosecution and punishment, the proseiculor 
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has itill the optkm of protibedhig hjrindietBient at eommon 
Hw, or hy the mode pointed ont by the ftatate; 2 Byr, 799. 
2 sidk, 4oO ( or eyen if a statute pohibity under a penalty, an 
act wldeh was before Uwfnly and in a snbseqaent sabstantiTe 
danse ordam a mode of proceeding for the penalty diASerent 
from that by indictment^ die prosecntor may notwithstanding 
proceed by indictment i^on the pohiMtory dansey as for a 
misdemeanor at common law ; or he may proceed in the man- 
ner pmnted ont hr the statute, at his option i 2 Hale 171. and 
ate 2 Sir, 1146 \ but if tbe manner of proceeding for the pe* 
nahy, be eontahied in the same clause indch prohlMts the act, 
the inode of proceeding given by the statute mivt be pursoed, 
and no other. 2 Sir, 679. Where a statote enabled die King 
in coandl to make certain orders relating to qnarantine, a dis- 
obedience ^ time orders was holden to be a misdemeanor at 
common law, and indictable as soph. 4 r. it. 202. So, where 
a corporation were authorised by a poblie statote to make a 
towing pi^ on the side irf a fiver, it was holden to be a m]»- 
demeanior>at common law to obstruct the corporation in the 
execution of the powers given them by the statute, and oC 
eoone ia^HetaUs. 2DiB«y. 441. a99€«m.IHg.Inaktmeni^D, 
But an indictment wm not lie for a mere private iigury 
against ah individinl : as for enticing away his apprentice ; 1 
SaXk. 380 ; etatering his close, diffging tiie ground, erecting a 
shed tiiereon, expelling him and keep|i|g him cmt of posses- 
rion ; 3 Bw, 1698. 1731 ; pulling the Oatch off a dwelling 
house of wldch he was in peaceable posses^n ; 3 Bw, 1706. 
1707 ; or the like : the reme^ for ii^uiies of tiiis description 
is by action only. / So, an indictment will not lie for an act 
prohibited by a private statute, which tends merely to the da- 
mage of a particular individual $ 1 Sid. 208,209; nor will it 
fie for a meie breach of the bye laws or customs of a corpora* 
tioa. 4 T. R. 777. 3 SM, 188. See Com. Dig. iMcfwen/, E. 
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71^ Fbnk efan Indieimeni. 

An Indictment consists of three parts : the eoaaienoemeat, 
tiie statement^ and the condnsion. Wc shall treat of each of 
these, in its order. 

1. Tkt Commeneememt. 

Tbh fommencement of ev«ry indictment, is thus : — ** MIddk' 
Mr. to IP*;— JTAe Jvron/or our Lord the JOng, upomthHroaih 
praeni ih/otr 4^ C>o procee dingt o state the offence, for which 
the defendant is to be •^ "■ 



Phme,"] The Temie in tiie maigiiiy is the oidy pvt of the 

jiw^pimanirMwn^jt «f an iiM««tBM»nt, that wtgniiwa attontimt. Hm 

gmenl rale upon the snbiect is, that the Tenne in the auopn 
should be the county in wliicfa the oiBBnce was oommitted ; 
See^Hmte, 163; ortf the jurisdiction of the court in which 
the biU of indictment is to be p r efe rred, extend only to pert 
of tlie coontVy the Tenne in tlie margin ahoold be oo-exteniiTe 
with the jnrifldiction of the court; that is, it ahoold be dct- 
criptive of that part of the coon^ to wldch the JoMietion of 
the coort la confined, and the offence mot hare been conk> 
mitted witldn part of the oonnty io detcrSied. Thia ia the 
general rnle of the common law ; bnt aerend exoeptioBB hate 
been made to it i>7 atatnte. 

1. In IndictmentiferoflSBncea against the Bia^Act (9G.1. 
c. 22), the Tenne may be laid in any oonnty, 9 O, I. c« 23* 
«. 14, at the option of the pioaecnlor. 2 fT. Bl» 723. 

2. In indictmenta npon atat. 13 0. 3. c. B4. for felony in 
deatroying tnmirike gatea, Ac. the Tenne may be laid in aaj 
n4i«oent connty, 13 0, 3. e.84. «. 42, or in the county in widen 
the oifenoe waa committed. 

3. In indictmenta npon atat. 26 O. 2. e. 19. for vlnndering 
ahipa wrecked, the Tenne may be laid eitlier in ue oonnty 
where the oAenoe waa committed, or in the next a^oining 
oonn^. 26 G. 2. c. 19. #. 8. 

4. In indictmenta for extortion, the Tenne may lie laid ia 
any county. 31 JSf. e. S. «. 4. 

5. In indictmenti for aasanlti npon oiliceri of tlie etxaait ot 
coatoma, iu the execution of their duties, the Tenne may be laid 
in any county. 9 (7. 2. c. 3$. #. 26. 

6. In indictmenti for offences againat atatutea relating to 
iSmt stamp duties, the Tenne may be laid either in the county 
wliere the offence was oommitted, or in tiie county in which 
the partiea accused, or any of Aem, shall hare been appre- 
hended. 53 Q, 3. e. 108. 

7. In in^ctments for bigamy, the Tenne may be laid either 
in tlie county wliere the offender was apprehended, 1 Jmc. 1. c. 
II. #. 1. or intiie countyinwhichtheaecondmarriagetook place. 

8. In iodictmenta tit felonies, or other offences conu^tted 
in Wales, the Tcniye may be laid in the next adjacent English 
county; 26£r.8. c. ^. t, 6. 34 & 35 /f.B. c, 26. #. 84; namely. 
In the county oi Salop, if the offence were conunitted m 
North Walea, or in the county of Hereford if the offence were 
committed in South Walea. See2M.ifS. 270. and 1 Lcodl 
125. The same proTision is contained in stat. 26 Q, 2. c. 19, 
•a to the offence of plundefing wrecks, if the offence be com« 
mitted in Walea. «. 8. It is usual in these cases to state the 
▼enue in the margin thna : ** Sakp, idng the nesf a4f€Mng 
sUnwiihtntktapartqftJ^uttiiedkittgdim^GreaiB 
Ireiandj called Engltmd {when the King' 9 writ runneth) to the 
cetaUg tfAngkKa in Wnlee, to wit:* 

b2 



9. In indictiiients for high treuoa or mitpriibii of ti«iscni 
oomiidtted out of the realms Che Teiuie may be laid in Rfiddle- 
aez, if the trial b to be in the eonrt of King's Bench; or in 
snch ahire as the King shall appoint, if he appoint a oommis* 
^n to trr the offender. 35 £r.8. c. 2.#. 1. Treasons committed 
in Irdaad or Scotland^ since the nnionsy and treasons com* 
mitted in Wales, are not witiiin the meaidnr of this act ; but 
treasons committed in the Isles of Man, tvuemBey, Jenej, 
Sark and Aldemejr, or in our foreign jdantations, (^diich al- 
though parts of the dominions of m crown of Rngland are 
not parts of the realm. Me 3 /iu<. II. HI. 4 /mT. 124} are. So, 
in indictments for murder committed out of the Kmg's do« 
minions, the venue may be lud in any county the King diall 
think at to appoint ; 33£r.8.c.23. #. I.^^mI Tmrni. 26; and the 
saiaie as to accessaries before the fiut to sudi murders. 43 G. 3. 
c. 113. #. 6. So, inindictments for burning or destroying the 
King's ships, magazines, &c. out of the realm, tiie Tenue may 
be laid in any county within the realm. 12 G. 3. e. 24. «. 2. 
So, in indictments for robberies and other capital crimes com- 
mitted in Newfoundland, the Tenue may be laid in any county 
in England. 10 l|p II fT. 3. e. 25. s, 13. 

10. Treasons, felonies, robberies, murders and confederacies, 
committed upon flie hlrii seas, wiAin the jurisdieticm of the 
Admiral, shall be inquned of, &c. in such shire of the realm 
as shallbe Umitcd for that purpose by tiie King's commission. 
28 H. 8. c. 15. 9.1. and 9ee 45 G. 3. e. 72. #. U4. Acts of 
hostility bya soliject of this realm agidnst a siAjectat sea, under 
colourof a foreign commission, 11 & 12 /iPI 3. e. 7. #.8« 18 G. 2. 
c. 30. *. 1, forcibly boarding a merchant ship, and throwing 
over or destroying the goods, 8 G. 1. c. 24. #. I, trading with 
pirates, or fitting out a vessel for that purpose, 9G.I. c. 24. 
». 1, master or seamen running away with the ship, goods, 
&c. 11 &12 IT. 3. <f. 7. #. 9, burnmg or destroying a ship, to 
the prejudice of the owner and freighter, 1 jitmtt. 2. c. 9. *.4. 
43 G. 3. c. 113. $. 3, and the offence of accessaries before the 
fact to the same, 43 0.3. c. 113. #.5, and maUciously burning 
or setting fire to a ship or vessel, or destroying or damagmpf 
her by other means: 33 G. 3. c. 67. #. 5: all these offences, if 
committed upon the hia^ seas, must be enquired of in tiie 
same manner; as also toe oflfence of accessary before or aftw 
the fitct, onland or at sea» to {dracy. 11 A 12 FK 3. eJ* #.10. 
It may be necessary to mentaon here, that rivers, to the fur- 
thest point of land next the sea, creeks and arms of the sea 
within the body of a county, and the sea shore between toe 
high and low water markswhen the tide is out, are not witiun 
the jurisdiction of the admiral, or within the meamng of the 
term ** high seas" in the above sUtntes. The offences above 
mentioned aie enquired of, tried and determined, before the 
Judge of the Admiralty court and two of the judges of the com- 
mon law courts, under a commiswon of oyer and terminer $ 
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mad in the Indictmeiity no oonnt^ is inierted in the mai|;ln m 
Tenoey but instead of it mereij the words ** jidmiraltp •/ 
Smglmir 

11. In indictments for muder or manelin^ihter, if the stroke 
or ptnson have been given on the hi^ seas, and the party 
died of the same in England^ the venue may be laid in tiie 
county where tlie party died ; /nr if the stroke or pdson were 
given in England, and the party died of the same at sea or out 
of England, the venue may be laid in the county where the 
stroke or poison were given. 2 6. 2. c. 21. Where a man in 
• boat at a short distance from the shore, was shot by a per* 
ton on ihore, and died instantly, it was holden that the stroke 
and death were both iqK>n the nigh seas, and therefore triable 
according to the above statute of Hetu 8, and not according 
to this statute of Gto, 2. ZcocA, 432. 

12. Also in indictments for murder or manslaiighter, if 
the stroke or poison have been given in one county, and the 
IMoty died of the same in another, the venne may be laid in 
the county where the party died. 2 & 3 Ed» 6. c. 24. «. 2. 

13. If a man comnut a larceny, singple or compound, in 
one county, and carry the goods with Um into another, he 
may be indicted for uie simple or cong;K>und laroenv in the 
oounty in which he committed it, or he may be indicted for it as 
for a simple larceny in the oounty into which^ or in any of the 
counties through which, he brought the goods ; for in con- 
templation of Uw^ there is such a taking and carrying awav 
as constitutes the offence of larceny, in jevery place urough 
ivhich the goods were carried by him. 1 UaU^ 507. Ild^ 
163. 3/iw<. 113. So, if a man stedi joods, money, &c. in 
Scotland, and carry them into England, he may be indicted 
for larceny in any county in whidi he may have the goods 
in his possesuon. 13 G.3. c. 31. «. 4. 

14. In indictments for conspiracies, the venue may be laid 
in any county in which it can be proved that an act was done by 
any one of the consprators in furtherance of their common de* 
ngn. jee4J?aif ,164. So, in indictments for compasnog the Kind's 
death, or for any of the treasons in stat. 36 (r. 3. c. 7. #. 1, ttie 
venue may be laid in any county in which a sufficient overt act 
can be proved. A. v. hard Fretion, 4 St. tr. 410—455; mid ue 
Fott, 9. In an indictment for sending a threatei^ng letter, 
the venue may be laid either in the counQr where ^e prose- 
cutor recdved it, 2Ea»t, P. C. 1125. 1120, 1 Lem;h, 142, or 
in the oounty from whidi the offender sent it. Set 1 Camp, 
215^ 2Jd. 506. 3 Bam. ^ Aid. 717. So, if an. act done in one 
county prove a nuisance to another, it seems that in an indict- 
ment for it, the venne may be laid in either county, although 
it seems more correct to lay it in the county in which the act 
was done. Where a servant who had received money for his 
loaster in the county of A, and upon returning to his master 
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in tbe ooimty of B. denied having receiTed it, the judges held 
that his being in^cted for the embezzlement in the county of 
B. was conect, for he could not be said to have embezzled die 
money until he refnsed to account for it. 3B.9^P, 596. 

15. An accessary in one county to a felony committed in 
another, may be indicted in the counts in woich be became 
accessaiy. 2 4r 3 Ed, 6. c. 24. «. 4. But in case of misde- 
meanorSy all persons procuring, inciting, aiding, abbetting, or 
assisting in the commission of them, may be indicted in the 
ciounty m which the misdemeanor was committed, (whether 
the procuring or inciting took place in that counlY or not,) 
for Uiey are all principals. See 7 East, 65. And tiie same in 
high treason. If a person in one county procure an iimocent 
agent to commit a felony or misdemeanor in another county, 
he is in that case deemed a prindpal in the oilbice> ' and 
msy be indicted for havinff actually committed it, the Tenne 
being laid in the county where it was committed ; Fbet, 949 ; 
see 4 Mast, I64« ; but if the person he had procured Were piiry 
to his criminal intent, and were himself amenable foir the 
offsttce, then, if the offence were a felony, the party who pro- 
cured it, woidd be indictable merely as an accessary before the 
fact; if Si misdemeanor, as a principal. Fide supra. 

Caption,'] Thii caption is no part of the indictment ; it is 
merely the style of the court where the indictment was pre- 
ferred, whidi is prefixed as a kind of preamble to the in^ct* 
ment upon the record, when the record is made up, or when 
it is returned to a certiorari. The following is a form of the 
caption to an indictment in a court of quarter sessions : 

** Westmorland, At the general piarter sessions of the peace, 
hetden at AppkAy, in and for the county aforesaid, the day 

ef in the year of the reign of our Sovereign Lord George the 
Fourth of the united Kingdom ef Great Britain and Ireland, King, 
Defender of the Faith, UforeA.B, 4* CD, Esquires, andother their 
associates, justices of our said Lord the King, assigned to keep 
the peace of our said Lord the King, m the said county, and also 
to hear and determine divers fel/ovAes, trespasses and other misde* 
meanors in the said county comndtted, by the oath tf'^ [the 
grand jirors, naming them] <* good and lawful men of the 
county aforesaid, sworn and charged to enquire for our said Lord 
thel&ng, and fir the body of the county foresaid, it is presented,'* 
that J. S. late of Appleby, in the county aforesaid, labourer, 
&c. so continuing the indictment. See 2 Hale, 166. 2 Bum's 
J. 799, and see the firms, 4 Went, 41. 105. 139. 150. 174. 
222. 6 Went. 1. 357. 373. Cr, dr. Com, 327. 

2, The Statement, 

In this part of the indictment, all the ingredients of tbe 
otfience with which the defendant is charged, the facts, drcum- 



gtiAoei, and intent consdtoting it, wanat be etft forth irtth cer- 
tainty wad precision, witlumt any iBpfOgnancr or inconiistencyy 
and the derei^ant charged directly and pontlrely with hating 
committed it. 

li mtttt he eerUdn a$ to ike forty indieitd,'} Hie defendant 
mnst be described in the iadlctraenty by his chtiatian name 
and suniamey and by his addition. The inhahttawits of a pariab» 
howerer, may be indicted for not repairing a highway, or the 
iidiahitants of a coonty for not repairing a bridge, widioni 
n^'"»"g any of them. 

The dnrufUan name of the defendant mnit be sneh as lie 
obtained at b^»titm or confirmation, «ae 2 il*. jHr. 1^. Qfc 
£4L 3,at boih. 6 Bfod. 115, 116. It b said that a flMm can 
hmtt hnC one diristian name; 2 Hak, 17S ; bat this, mnst be 
udentood to mean merely that he cannot be named '* John 
aSat Jamesy** or the like; that is, that a aecondchristinnftBno 
-cannot be dftn to him after an diiaffitefMff; See I L, Hojfti^in* 
3£aif,lll; bnt it is qmte dear, that if a man hasnofoiied 
two names at baptism, or one at baptism and anothelr by Mn* 
firmation, he may be indicted by botii; and H theie be inSs- 
placed, as if his name be JUekardJmmai and he be nameAin 
the indictment JkMMf ilicAarv^ it is as mnch a masnomcr,. asid 
minr be pi^^"*^ in abatement, in lilLe maaiMr. aa if odier and 
^ferentnames were stated. S T.tL 195. 

The snmame may be sndi as the defendant haa usmdly gona 
by Mr acknowledged ; and if there be a donbt wUch one M 
ttro nanies iahiH realaomame, Ae second may be added in the 
indictment after an aUaediotm, Bro, Mwvm, 4T, th«i» **SiekmeM 
9FiUcm. eikenoite called Riduard Leofef" 

The additions required to be given to defendants in an in* 
^Bctment, by stat. 1 Hen, 6. c. 5. are, the addition of iSbtat 
** estate, or degree, or mystery," and also tiie addition of the 
** towns, or hnnlets, or places, tmd counties of wllich they 
were or be, or in wliich tliiey be or were conver san t." These 
additions should be added after the first name, and not after 
HbtaUaidiiUmt 2Jiul.699.35aa.20; fdthongh if an addition 
be given to the name after the ediat didue, it may be njeeted as 
anacpfauage. 2 H/mvk, c, 25. «. 70. 

Estate and degree mean the same thing, namely, the de*- 
fendant's rank: in Hfe. A duke, marqnis, eari, vueonnt, or 
baan>n, must be named by liis duistian name only and bii 
name of dignity : as, " John, duke of M." 2 Inei. 666L And the 
same of peeresses ; as, ^< Ann, countess of L." But tlda does 
not extend to fore^ noblemen^ who are entitledin tbis coon* 
try to the addition of Esquire only, 2 Hawk, c, 23. 1. 109, unless 
tliiey be liniglits, in wliich case tliey shocdd be named so; 
2 /Mf . 667 ; and the same as to the titles usually given to the 
eldest sons of dukes &c 3/Mr.30. 2/Ml.667.4Mf«M2^Ulft. 



454. The addition of baionet or kmghty mnst be added €9 
dnMan and somame. 3 Inat, 665. Sit Cro. Car, 371. 

A degree in one of the nnirerrities is a good adcUtion; 
2Tnti. 668; so ia the addition of ^'deik*' for a deigyman. 
Td, ** Esqohne" b a good addition for tiie eldest sons of Imiglita 
and tiieiy eldest sons in sucoesrion ; for the eldest sons of 
peers ; for tiie youngest sons of peers and their eldest sons in 
anooesrion ; for forngn noblemen ; for the esqmres of kniriita 
of the bath ; and for esqniies by tirtne of tiieir offices, sow as 
jnstices of peace. 2 Intt, 667. Gentiemaa is a good addi- 
tion ; so is yeoman. 

Mystery means tlie defendant'k trade, art, or oodfation : 
•ocb Mf merchant, mercer, tailor, parish deik, schoolmsster, 
Irasbandman,' labourer, or the like. 2 Hawk, c. 23. «. 1 1 !• If a 
man haye two trades, be may be named of other; 2/fifl. 668; 
but if a man who is a gentleman by birth be a tradesman, be 
should be named by his wortbier addition of gentieman; 
M, 669 ; in all otiier cases be may be imficted by bis addition 
of degree or mystery. At tbe option of the prosecutor. Sea 
8 aiML51, 52. 1 Sir. 556. 2Str. 816, 2 L, lUt^. 1541. 

Tbe additions of degree or mystery usually given are, to 
peen, peeresses, knights, esqmres, clergymen and gentiemen, 
the additiM>n to which they are of right entitled; to other men, 
the edition of yeoman or labourer; or to trediesmen, ftcthe 
ad^tiqn of their mystery ; to widows, the addition of iridow; 
to ringle women, the addition of spinster or single woman ; to 
married woman, usually thus, '< Jane, the wife of Jcdm Wil- 
son, late of the parish of C. in the countj of B. labourer.'* 
Labourer, 2L. Baym, 1179, or yeoman, iliui* 668, is not a 
good addition for a wolnan. It is necessary to mention that 
tiie degree or mystery must be stated as that to whi<^ the 
defendant was entitled at the time of the indictment ; lata 
esquire, late grocer, or the like, would be bad. 2 Imt, 670. 

As to the lotion of place, the defendant must be described 
as of tiie town, or hamlet, or place, atul county of whiph he 
was or is, or in which he is or was conversant. 

A town may contain two or more parishes, and yet the town 
iathat case wouklbe a suffident addition ; see 2In9t, 699; but 
if tbere be two or more towns in one parish, the defendant 
should be named of the town and not of the parish. Id, It 
there be two towns of tbe same name in the county, but dis- 
tinguished fifom eadi other by additions, as Great Dale, Little 
Dale, Upper Dale, Lower Dale, or the like, the defendant 
cannot he named of Dale onl^ without addition ; but if the 
towns have no addition to distinguish them, be may. 2 Hawk. 
«.2S.«.12l. 

If the defendant reside in a borough or dty whieh b a 
county of itself, the addition of that alone (aa *^' laadatC* for 
instance) will })« sufficient, without naming a pariah. 2 /mf • 669« 



If he reride in » bamlet out of a towiiy lie nay be deieribed M 
of that ; if in a hamlet of a town, he maj be described as of 
dther the town or hamlet. 2 Hmvk. c, 23. #. 122. 

Parish is a ^[ood addition; 2ih«f. 669$ bnt if there be two 
or more towns in the parish, and the defendant reside in one of 
them, he should be named of the town. Id, 

If tiie defendant reride in a place known by a special name, 
and not m^in a town or handety he may m named of sndi 
place ; but if it be mthin a town or luunlet « it is safest to 
name him of the town or hamlet. 2 Hawk. c. 23. #. 123. 

Bemdes being described of a town or hamlet, or purisfa, or 
|daee« the demdant must also be described, of the county in 
wiaei sudi town, &c. is ; and if he be described of a bormigh 
or city which is a county of itself » that alone will be suJBclent. 
2 Insi. 669. 

The defendant may be described as late of the parish of B. 
in the county of C. ; 21^. 669, 6T0 ; although we have seen 
it is otherwise as to additions of degree or mystery. 

If his plaee of residence be known, he may oe described of it 
accoidinff to the trudi ; but when not lEiibwn, it b usual to 
describe him of any parish in the county iriiere the offence was 
cranmitted* 

In the case of a peer or peeress, the addition of degree is 
placed before the addition of place, as, ^< John, dnke ofB. late 
qfN. in the cotmiy o/O." But in all other cases the addition 
of place goes first : as *' J. S. late of tiie parish of B. in the 
«ounty of S. genfleman.** If you were to desoibe the defendant 
as ** merchant of London," 4 Ed, 4, 10 a. or ** parsoi; of D. in 
the county of C," 2 ImL 699, it would be bad, for it ddes not 
follow, mm this description of him, that he resides these. 

Berides the additions we have now mentioned, it may be 
necessary also, where a fether and son are of the same name, 
and one of thcan is indicted, to add the terms " the ymmgtr** 
or " the tider" to his name, for the purpose of more dearly 
identiiyhig him. 2 Hmok, e, 23. «. 106. 

If there be no addition, 1 Sid, 247. or a wrong one, 2 Inti, 
670, the defendant can take advantage of it by plea in abate* 
ment only; if he plead cfvei, he thereby waiyes all objections 
to the inmctment on that account. 2 Hawk, r. 23. #. 125. So, 
If there be no christian name or a wrong one, or no surname 
or a wrong one, the defendant can take advantage of it by plea 
in abatement only ; if be plead over, he waives tiie objection. 
It was fermeriy understood that a defendant could not ^ad a 
misnomer of his surname ; 2Hawk, c.25. #. 68. 2Hak, 176 ; 
but it seems now to beholden otherwise. See 10 £aff, 83. 

It wmtt be certain ai to tie permn againet wham the ^ence 
wot emmmitted,'^ In indictments for oiSe»Does against the persons 
or jpfoperty of ladiriduids, the christian name and suname of 



thft piitf injured, «fthes bis reia name or the name by wbieb 
be is Tumally known, must be stated, if tbe party inJBred be 
knowti ; 2 JSTtfwi. c. 25. #. 71, 72 : as, for tbe muider of ^* J^m 




John ^dkety" and tihe like. No addition is requisite; 
2 Jffak, 182 ; even wbere it ^vpeaied tbat tbe party injured bad 
a mother of tbe same name, tbe court beld tbat it was not 
necessary to distinguisb ber in the indictment by the addition 
** tbe younger," altbonsb it was objected that in such a case, 
wliere such an addition is not given, flie presumption is that it 
is the ffarent and not tbe cbUd that is intended, and some cases 
were cited to tbat effect. ZB.ifA. 579. But wbere tbe person 
injured lias a name of dignity, as a peer, baronet, or Icnigbt, 
be should be described by it ; and it should Seem, that if be 
be described as a knight -when in £&et be is a baronet> or 
the contrary, the variance would be fiital. 

An indictment for steafing tlie sliroud of a dead person, must 
state it to be the goods and chattels of the executor Or admi> 
nistrator ; %Hakf 181; or if there be no wHl or no administra- 
tion, it should seem tfaAt it may be laid to be the goods M tbe 
person who defrayed tlie ezpences of the burial, or of the 
ordinary if the shroud were purchased with tbe money of the 
deceased. If property be stolen Out of the possessbn of a 
bailee, it may be described in the indictment as tbe property 
either of the bailor or bailee ; 2 Haky 181 ; as, for instande, 
goods intrusted to a person for safe keeping, or to a carrier to 
carry, cloth to a tailor to make into clo&s, linen to a laundless 
to WBsh, goods pawned, and. the like, niay be laid to be the 
goods and chattels of the person to whom tbely are so intrusted, 
&c. or of the owner, at the option of tbe pirosecutor. 

Formeriy where goods stolen were the .property of partners, 
all tbe partoers must have been named In the indictment, and 
correctly, otherwise the defendant would be acquitted. But- 
now, in indictments for atealing minerals, timber, iron, or 
other materials from mines, the propeity of any mining com* 
pany, they may be described as the property of any onfe or more 
of the partners, without naming the others. 56 <?« 9. c. 73. And 
the same provision is now extended generally to indictments 
for '* burglary, felony, grand or petit larceny, Or crimlnid 
breach of trust, committed on the goods, chattels, or personal 
property, of what nature soever, of any partaers whatsoever." 
IGte.4.c.l02. 

If, however, the name of Ibe iMirty figured be uhknown to 
tiie prosecutor, as in tbe case of the miuder of a stranger, or 
larceny from the person of a stranger wbo does not eome for- 
ward to prosecute, or the like, be miay be described in tbe 
indictment as a person unknown; 2iMp, 181; Uius, for 
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jnmtmtmm ^ ft huoi may be iaffiUtod §ar tiw unirAer of, or lor 
gbaiXtB^ihidgoodMift, **• €9rtat^penm U Aejur^n Mmkmmfn.** 
IfatthetrialttiqppeariBefidaintlirt the jirty ii^ilred it 
miniameil, or tet the oimer of tKe goods or mom ftc b 
enotlier and diflnfent pefwn fimb him named aa iueh in tiie 
kidictmeiiCy the Taiiaooe if fiital and the defendant nntt be 
aoqi^ted. So» if he be deicribed aa a certdn penon to liie 
Jnrara vdmown, and it appear in eridenee that hie name it 
iDDOwny the defendant wul be aoqoitted. iS^ 3 Gn^. 264* 
1 HtUf 595. In an indictment for racelfing atslen goiDdiy if 
the principal £don be nnloMywn, lie maj be deaerftedaa a eer* 
tain peraon to the jipm* unknown; g. ▼. Thtm n ^ SmH^ P, C\ 
781 ; hot if it appear in cridenee that the prindpal fekm is 
knowtty the vecelrer will be acquitted, il. ▼. WtJker, SCcMp. 
264. 



It muti be eert0k^ ai to time mtd piaeeJl Time and plaoe mnst 
be added to enff material feet in an indictment $ 5 7*. il. 607. 
ir.J2.69. iStamjT. 95 a; that is, every material fi^ stated 
in an indictment, mvst be aOedged to nare been done on a 
pailicnlar dar, wad at a particidar place. Aa to what are ma- 
terial fecta, tt ia necematf to obanrtethat ereir oflbnce con* 
laata of the oommianon or omimion of oertain acta under 
eertain drcumstanoea ; and eadi of these, bein|[ aneeeaaarj 
ingfe^Heot inteoflbnee, ia material, and muat be atated in the 
indictment. An oAenoeof omiaaion or a mere nonfeaaanoe, can- 
not indeed strictly be sSld to have been committed at any time 
or place; and therefore in an indictment fersudi an oflteee, 
the allegation of time and place is hi general unneoeaaary ; 
CamiD^. Imiktm&U. 6.2; yet if U be an indictable oflbnee 
to omit doing an act at a partwidar time or at a paiticolar 
place, an indictment Ibr it ahould undoubtedly ahew that it 
waa not done at that time or at that place. But in indietmenta 
§ar oflbncea of commiarion, every act which la a neceaaary 
ingre^nt in the offence, muat be laid with time and place, 
aa above mentioned. Thua, if in an indictment for munier it 
be atated that J* S., at anch a time and place, having a sword 
in his right hand, did strike J. N. Ac. it Is insui&dent ; for 
tlie time and place lidd relate to the having the aword, and 
conaequently it b not said when or where the stroke was 
given. 2HaU,\7t. Cn,ML7^, So, that J. S. at such a 
time and place, made an aaunilt upon J. N. et earn atm glmdh 
felotdet peraittit, waa holden bad, becanae- it waa not aaid 
a4 ttme et iiUem percueeU. Df, 68, 69. Yet an Indictment 
for a battery, where time and place were laid to the aaaault 
bat not to die battery, has been holden good ; 2 JSr«fe, 178 ; 
and this ifistinction seems to have been establiahed, that in 
feloniea, la fmeemm vUm, the greater atrictneaa above men- 
tioned, (namely, that time and place be laid to eveiy material 



18 JndMmemt. 



fttt,) is reqidred ; but in indictneiits fiir fiAidemcimow, If 
time and place be added to the first act, it shall be oonstmed 
egoally to r»kr to all the ensuing acts. See Cro» Jme, 41. 
However, in practice, time and place are added to ereiy mate* 
rial &ct. as well in indictments for misdemeanorB> as in Indict- 
nients m felony. What we have now said, relates to aeu 
idiich are neceisary ingredients in the offence ; for mere cir- 
cumstances accompanying these acts, need not be laid with 
time or place, March, Pi* 127. 2 Ro. Rep, 226, unless ren- 
dered essential by the particular nature of the offence. Thus, 
in an indictment for bigamy, in averring that the first wife 
was alive at the time of &e second marriiige, it is not neces- 
sary to alledge a place wh«:e. Stark, PL 62, although, from 
tiie nature of the offience, the time must necessarily be stated. 

The time laid, should be the day of the month and year, 
upon which the act is supposed to have been committed. A 
day certain must be stated ; 2 Hawk, e, 25. «. 77 ; and this at 
present is always the day of the month, although naming it as 
»fea8t day,or«<theOetaveof the HolyTrimty,"orthel]ke, seems 
tobe sufficient. Com,Dig.IndictiaMnttO,2, The year must also 
be atated,etherwise the indictment willbeinsufficient;2//ai(r,177; 
and the year of the King's reign is usually inserted ; but the year 
of our Lord b equally unobjectionable. It is said that idleging 
the act to have been committed on such a day last past, would 
be sufficient, because it would be rendered certain by the cap- 
tion of tiie Indictment ; Com, Dig. Indictment, G, 2* Lamb, 
491 ; but this perhi^ is doubtfiil, particularly if the objection 
were made at the time of the trial. In no case is it necessary to . 
state the hour at which the act was done, unless rendered 
essential by the statute upon which the indictment is framed. 
2 Hmoh, e.25i 9.76; and see Z Bur, 1434. 1 Bnlst,2M, Mmeh, 
pi, 127* 2 Inst» 318. In burglary indeed it is usual to state 
It; but alleging the offence to have been committed "mfAe 
edgkt," without mentioning the hour, seems to be suffident. 
So, in an indictment upon stat. 39 El, c. 15. for breaking into 
a house in the day time, it is ugual to insert the hour ; but this 
Ss not neoessaiy; and if it otherwise clearly appear upon the 
fyice of the indictment, that the ofience was committed in the 
daytime, it will be sufficient. 

The place (or special venue, as it is technically termed) must 
be such as in strictness the jury, who are to try the cause, 
should come from ; and it may here be necessary to mention 
that the stat. 4 & 5 Ann. c. 16. & 24 0,2, c. 18. which direct the 
venire facias to be awarded of the body of the county, extend 
only to civil actions. At common law (by which indictments 
nre still regulated in this respect) the jury, in strictness, should 
have come finom the town, hamlet, or parish, or from the 
manor, castie, forest, or other known place out of a town, 
where the offence was committed ; and therefore every ma"* 
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terial act men^ned in tbe indictment mutt be itated t» hatie 
been oommitled in nich a place. If a city or town contain 
two or more parishes, tiie parish mast be stated; if, on the 
contrary, a parish contain two or more towns, and the offence 
have be^ committed in one of the towns, the town most be 
stated. In London it is usoal to name the ward as well as the 
parish; thus, ** in the pariah of SabU Mmy^U'how in the ward of 
Cheaps" botthis, it seems, is not reqaidte. 2 Hmifk. c,23. «^ 92. 
Nor need the hundred, in wluch the parish, &c. is sitoate, 
in otlier cases, be mentioned. Id» Also, besides the parish or 
place, the coanty for the city, borough, or other part of the 
conntf to which the jurisdiction of &e court isy limited), in 
srhich such parish or place is situaled, must also be stated; and 
the county, &c. so steted, must be the same as that stated as 
Teane in tiie maigin of the indictment. See 2 Haitf 180. In« 
dictments for offences within the admiral's jurisdiction {tee 
amte, p. 4.) must allege each act to have been done **onthekigh 
seaf and it is usual to tM*'unikm the jurisdictum «^ the 
etiadraUff of Bngkmds** sometimes the place or land near which 
the offence was committed, is also stated | but this b not 



** Time and place are usually alleged thus: That J. S. of, &e. 
em the third dap of Map^ in the second pear tf the reign of oar 
sovereign lord George the fourth^ in the parith of B, in the eounfp 
t^a" or '*in the eountp aforesaid," (See 3 P. Wme. 439.) referr- 
ing to the county in tiie margin. And if all the acts constituting 
the offimce be supposed to hsTe been done at the same time, 
it is suffident (to all but the first) to allege time ^nd place by 
the words *^ then and there^* referring to the time ^nd place 
mentioned to the first act, without saying " on the dqp and 
pear ajoreaaidf at the parish aforesaid^ vt iheceantp qforesai4»" 
or repeating the day and year, parish and county, to every act. 
The time and place howerer must be laid with certsinty ; and 
therefore where the indictment described the defendant as late 
of W. and laid the offence to have been committed 'Vin the 
jMTuA aforesaid" (there bring no parish before mentioned, W. 
not baring been described as such), the court arrested the 
judgments JL w, Matthews^ 6 2*. R. 162^ So, where the indict- 
ment described the place as being " in the county aforesaid," 
where there were two difillirent counties before mentioned, it 
was holden bad, although one of the counties was mentioned 
in the defendant's addition merely. 1 Ho. Rep, 223. And 
the same, if it laid the offence to have been done on the day 
and year aforesaid, and there were no day and year, or two 
<Bfferent days, &c. before stated. So, if it lay it to have been 
done on a dsy certain, ** and on divers other days and times," 
it will be bad for uncertainty, see 6 East^ 395, unless it be for 
dm offence which may have continuance, such as fidse imprison- 
BDcnly see2B,^P, 425, nusance, or the ISke } at lea«t such is 
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tike nde In deeUuHtions, and it firtkrit it siMnild teem, in 
inActmenti. iSte 10 ilTodL 335. 4 /i£. 101, 

If no time or place be fltated, or if the time or plaee stated 
be uncertain or repognant, tlie defendant may demuTy or move 
In arrest of judgment, Ac ; for the defect la not cured by 
nsvnet ; MebT,R, 162. 9 Hmok. e, 25. #. 77, Yth, 94. Cr». 
EL 97 f 98. Tfo. Car. 525. Arnh PL ^ Bo. 101. 105 ; the ata- 
tutes of Jeofeil, which cure the ddfect In dvU caaesy not 
extending to criminal proceedings. So, if there be no such 
place in the county as that laid in the indictment^ the indict- 
ment is expressly declared to be void by stat. 9 H, 5. j<. 1. c. 1. 
see 3 Camn. 73. 

But although time and place must thus be laid with certdnty. 
It is not necessaiT it should be laid acoovding^ to the truth ; mr 
if the time stated be previoua to the finding of the indictment, 
and tiie place be within the county or other extent of the court's 
jurisdiction, « Tariance between ue indictment and eridence in 
tiie time when the offence was committed, Kdyng. 16. 8 Intt. 
318. 3 /»/. 230. 1 T. R. 70, 71, or in the place where com- 
mitted, proTided the place proved be within the jurisdiction of 
the court, 2 Hmok. c, 25. i^ 84, is not material i and for this 
f^ason, in practice, all the fects in an indictment are usually 
itUed to have occurred at the same time and place, time and 
spedal tenue being laid as to the first feet, and afterwazda 
referred to by the worda ** then and there,'* as to the others. 
There are some exceptions however to this rule. 1. The datea 
of MUs of exchange and other written instruments, must be 
truly sti^. 2. Deeds must be pleaded either according to 
the date tiiey bear, or to the day on which they were ddivrnd. 
3. If any time stated in the indictment, is to be proved by 
matter of record, it must be truly stated. 4. If tiie precise 
date of a feet be a necessary ingredient in the offmce, it muat 
he truly stated. 5. If the statute upon which the indictment 
is framed, give the penalty to the poor of the parish in wliich 
the oifence was committed, the pariah must be truly stated. 
<>I Where a place named is part of the description of a written 
instrument, or is to be proved by matter of record, it must be 
truly stated. 7. If the place where the feet occurred be a 
necessary ingredient in the ofiteice, it must be truly stated : 
and the slightest variance in these several respects, between the 
indictment and evidence, ^1 be fetal, and the defendant must 
beacqnitted. SeeArch.PLifE9.33l''^S3A. And lastiv, where 
a time is limited for preferring an incfictment, the time laid 
should appear to be within the time so limited. Also, in an 
indictment for murder, the death should be laid on a day 
within a year and day from the time at wldch the stroke 
is alleged to have been given. 

What is above mentioned as to place, relatea merely to 
spedal renne, and m«st be carefelly diatingniahed firom place 



utoi ftefiedas matter of local toeiiptioii; Ibrwberea place it 
stated as noiatter of local detcriptioiiy the tlightest rariuce be- 
tlreen the tocription of it in me indictment and the evidence, 
win be fataL Thusj for instance, in inifictments for ttealiag 
in the dwelling honse, &c. for buxglary, arson, shooting into 
a honse with intent to kill, or for fordble entry or the 
like, if tliere be the slightest variance between the indictment 
and evidence in the name of the parish or place where the honse 
is situate, or in any other description given of it. It will be &tal. 

Ji must be certain at to the facte, drcumttaneee mtd intent eon" 
etUuting the ^^!Mce.] Every offence consists of certain acts done 
or omitted, nnder certain circumstances ; and in an indictment 
for the offence, it is not sufficient to charge the defendant 
generally with having committed it, as that he murdered J. 8., 
or stole the goods of J. S., or committed burglary in Uie house 
of J. S., or tlie like, but all the facts and circumstances consti- 
tuting the offence must be specifically set forth. So the offence 
must appear upon the face of the indictment to be a ^Ustinct 
substantive offence: you cannot charge a man with being 
a coDunon thief, a common champertor, conspirator, common 
malefiictOr, or common robber; but if he have committed a 
larceny, robbery, ftc. the in^ctment must set forth every fiMt 
and circumstance which is a necessarv ingredient in the offence. 
Thns, an in^ctment for extortion, charging that the defendant 
took extoraively for every horse so much^ and for every twen^ 
aheep so much, washolden bad, because it charged the defend 
ant with ezortion generally^ and not upon any particular 
occasion. 4 Mod. 103. So, that the defendant was a calum- 
niator, and a common and turbulent breaker of the peace, &c. 
waa holden bad, for the siime reason. 2 Str, 849. 1246. And 
the same, where a constable was indicted for behaving badly 
and negligently in tlM execution of his office, without specify- 
ing any particular instance of negligence, &c. 1 5/r. 2. Hie 
6nlv exceptions to tins rule are, 1. lliat a man may be 
indicted for being ** a common barretor," without detaUing the 
particulars of the barratry. 2. That a woman minr be in- 
dicted for being **k common scold,*' without detaulng the 
particulars of her condnct. 3. That a person may be indicted 
for keepin|f a common gambling house or baWdy house, without 
stating those drcumstances wmch it may be necessary to give 
in evidence to shew that it is a honstf of that deaoiption. See 
2 Hamk, c. 25. #. 57, 59. 4. That in an indictment for solici- 
ting or inciting to the commisrton of a crime, 2 Eaety 4, or 
for aiding and asilating in the oommiition of it, it is not 
necessary to state the particulars of the incitement or 
aoUdtation, or of the aid or assistance. In all otiier cases, 
every foct or drcumstanoe which is a necessary ingredient in 
the offence^ must be set forth in the indictment. 
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And if any fiict or drcnmstanoe wliidi Ib a neoenary iognAent 
in tiie offence be omitted in the indictment, aadiomiarion Tltlates 
ibe indictment^ and the defendant may ayail himself of it by de- 
mnrrer, motion in arrest of judgment , or writ of error. ThnSy an 
indictment for assaulting an officer in the execution of prooessy 
without shewing that he was an officer of tlie court outof whidi 
the process issued ; 5' Eaa^ 304 ; for contemptuous or disrespect- 
ful words to a magistrate, without shewing that the magistrate 
was in the execution of his duty at the time; j^ndr, 1X26 ; against 
a public officer for nonpeiformance of a duty, without shewing 
that be was such an officer as was bound by law to p e rfo rm that 
particular duty; ^^iorfejmi»'mnVlonNefi«Km<Aowjila^«»y without 
sa]4ng percustit: 5 Go. 122 b,; that he felomoiuly did lead 
away a horse, &c., without saying ** take ;" 2 Hale, 184 : in 
all uiese and the lOce cases, the indictment is bad, and the de- 
lect may be taken advantage of in the manner above mentioned. 

Every feet and circumstance laid in an indictment, which is 
not a necessary ingredient in the oflbnce, may be r^ected as 
surplusage, ana nMd not be proved at the trial ; also, if there 
be any £fect in the manner of stating such matter, tiie defect 
win not vitiate the incUctment. 4 Co. 41 a. 5 Co. 121. ii» 
Tliere b a custom of stating, in indictments for trifling of- 
fences, dreumstances of gross aggravation, contrary to tiie 
truth, wluch are at least useless, and should be avoided. 

And not only must all the fects and dreumstances, whidi 
constitute the oifence, be stated, but they must be stated with 
audi certainty and predaion, that the de£pndant may be enabled 
to Judge whether tiiey constitute an indictable oifence or not. 
In oido^ that be may demur or plead to the indictn^ent accord- 
ingly,^that he may be enabled to determine the spedes of 
oifence they constitute, in order that he may prepare his de- 
fence accordingly,— that he may be enabled to plead a con- 
viction or acquittal upon this indictment, in Ymr of another 
prosecution for the same oifence, — and that tiieie may be nodoubt 
as to tiie judgment wUeh should be given, if the defendant be con* 
victed. See R.y, Hone, Onep, 672, Therefore in incBctments for 
bui^glaryj arson, and steaBng in tiie dweltinghouse, shop, or ware- 
bouse, &c. a local description of the house, &c. must be given, 
namely, tiie parish or place and county in whidi it is situate : in 
indictments for obtsjning money by felse pretences, the felse 
pretences must be specified t 2 7*. A. 581. 2 Sir, 1127 : in an 
indictment against a person for not serving the office of con- 
stable, the mode of election must be set out, to shew that he 
was legally elected ; for if be were not legally elected, he 
aannot be guilty of a crime in not serving : 5 Mod, 96 : an 
indictment for extortion must shew wliat w was due, or that 
nothing was payable, 3 Leom, 268 , as well as the lee exacted : 
an indictment tor stopjring up the Kfaw's highway, must spediy 
What part. Show, 389. Also^ for ue same reasons, if the 



infitebnent ehaige tlie defenduit witli one or other of tiro 
odfenoes, in the diijimictiTe» as that he mindered or eanted to 
be mnrdered, iorged «r canaed to be ioifed» tHmokm «• 2ft* 
«.58. lSaik.342, 37],levayityel levari canaatit, 2Sit. 900, 
ooaveyed or canaed to be conveyed, &c. Hardm, 370, it b bad 
lor nnoeitainty ; and the same, if it charge liim in two dif- 
ferent clianicters, in the d]ignnctiTe,a8, fnok A. oaeidem tenmo 
owe AjmOahu^ took, &c 2Ro, MUp. 963. 

Certainty to a certain intent in general, howevnr, la all that 
isreqaired. Ca. £«« . 303. a. 5G». 12l«. SeeArcKPUifEo. 
108. Certainty te of three kinds : certaintY to a certain intent 
in ererv particnlar, which is required only in pleaa dcc^ of 
estoppel, and pleaa in abatement ; certainty to a oommoii 
intent, wliidi is required in ordinary ftoa ; and certain^ to 
• certain intent in general, wluch is required in dedarationt 
and indictments. As latter is a medium between the other 
two ; not so great a degree of certainty as the first, and a 
greater de^^ree of certunty than the second. I shall endeavour 
nirther to define them. Where certainty to a certain intent 
in every particular is reqiured, the court w^ presume the ne- 
gative of every thing the pleader has not expressly afirmed, 
and the afllrmative of every thing the pleader has not expressly 
negatived ; or, in the words of Lord Coke, the pleader must 
ezdude every conclusion against him. Where certainty to a 
common intent only is required, the court will presume in 
&vour of tiie pleader, every proposition which by reasonable 
intendment is impliedly included in the pleacfing, thougb^ not 
expressed ; and where words are made use of, widch admit of 
a natural sense, and also of an artificial one, or one to be 
made out by argument or inference, the natural sense shall 
pievail. Hius, if a plea state that the master and fellows of a 
college were seised m fee, it shall be intended in rifjlit of the 
college ; Phwd, 102 ; if a man plead a feoffment, hvery shall 
be intended, because it would not otherwise be a feoibnent ; 
Of, LU, 303. ft. Cr. BlAQl ; or if he plead an assignment of 
dower, it shall be intended hy metes and bounds, for otherwise 
it woidd not be a legal assignment. Bro. Pleader^ 145* Cro, 
Car. 162. Set Arch. PL Sf Ev, 209-^211. Common intent, 
however, is a rule of construction only, and not of addition ; it 
cannot add to a aentence, words wmch are not impliedly in* 
dnded in it ; and therefore in trespass, if the defendant plead 
a rdease, without shewing at what time it was made, the court 
cannot presume that it was made after the trespass, Plowd. 46. a. 
unless the particular trespass be specially mentioned in it* 
Certainty to a certain intent in general, being a medium 
between the two degrees of certunty above mentioned, may be 
inferred from what has just now been said relucting them i 
and it should seem therefore, that in cases where it is required^ 
every thing which the pleader should have statedi and vluch 
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ii Bdt eldier ezpready alleged or by ntoU ur y unplieatioa tn* 
eluded in whit is aUqged, mnst be piemimed against him. Tke 
txknrty bowerer, wiU constroe tiie woids of the pleading aooori 
ing to tiietr ordinary and nsnal acceptadon^ and teclinical 
terms according to their technical meaning. And if the sense 
Of a word be amlngnons in the ordinary acceptation of it, it 
aliatt be constmed according as the context and solgect mat- 
ter require it to be, in order to vender the whole conaste&t 
and senile : thus, the word ** wtHf* may be constnied incla- 
titfe Or ezdosive of the day to wldch it is appliedy according to 
the context and sabieet matter. 5 JSoff, 244. In JL y. B^g, 
ISir. 18. 3P. ff^mt. 419, the defendant was indicted for 
erasing the indorsement of a bank note, and it ^ipeaied that 
the wmds erased were on the lace of the note, bat the Jury 
liMmd that such was conmionly called an indonement ; and 
m minority of the judges held that tlie description was conect. 
In indictments affainst officers for neglect of, duty or mal-> 
Vienations in their offices, it is sufficient to aHege that they 
were snch officers at the time of the olfenoe committed> 
without shewing their appointment ; See b T, R. 623 ; for 
their regular appointment is presumed fkom their ex er c i s h ^ 
the duties of then* offices. If it be stated that the Justices of 
our Lord the King were assigned by letters patent under ** his 
ieal of Great Britain," it shall be presumed to be the gieat 
iteal, 4 T. it. 521, for it could not be by any other. 

Mere matter of inducement, howerer, does not require so 
mnch oertunty as the statement of the gist of tKe offienee. 
1 FtfRl. 170. Com,Dig. Indkimemiy O. 5. So, where the offence 
cannot be stated wSb. complete certunty, it is sufficient to 
state it with such certainty as it is capable of. As in the case 
Of a conspiracy to defraud a person of goods, it is not n e c essar y 
to describe tlie goods, as in an imfictment for stealing them ; 
stating them as ** divers goods" has been holden sufficient. 
1 CAtt. Rep, 698. So, in an indictment for soliciting and in- 
citing another to commit an offence, it is not necessary to 
Mate tiie offence contemplated, ixdth the same degree of cer- 
tainty as in an indictment for the offence Itself, even, it should 
seem, altiioogh the offence were afterwards actually, oom- 
mitt^ In indictments for peijury, also, the certunty for- 
merly reqidred, according to the rules above mentioned, is 
now no longer necessary; by stat. 23G.2. c.U, itis neces- 
urf otly to stste the substance of the offence, and in what 
court or before whom the oath was taken (averring sodi court 
or person to have competent authority to administer the same) , 
togieither witii the proper averments to folufy the matter 
w£erein the perjury is assigned, without setting out the Mll^ 
nnswer, &c. or any part of a record or proceeding in law or 
equity, otiier than as aforesaid, and without setting out the 
commisnon of tiie court or person befnre whom the peijury 
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wag comiiiitted. If however the proiecator chwe to itite the 
oflbnoe with grenter particiilainty than is leq^jdred by thia Ma- 
tate, he will be baand bv the statement, and must prove it 
tt-laid. 5 r. R. '317, 311. And the same in every other case, 
iffheOn an offencie Is stated in an indictment with greater peca* 
latit]r than is necessary, the unnecessary allegations, ix des- 
criptive of some ingredient jn the offence, and not merely of 
drcnmstanoes of aggravation, are material and relevant, and 
cannot be rejected as sorplnsage. 

Having made these general observations on the eertahity 
required m Indictments, we shall now proceed to exstnine tlie 
snoject with ration to particular cases. 

Written instruments, where they form a part of the gist of 
the oiSnice charged, must be set out verilmtlm* Tlnis, in 
the case of forgery, the instrument fovged most be set out 
in the incBetment, in words or figures ; 1 Eattf 180* Ltaek, 
90. If2. 721 : in an indictment for a Ubel, the HbeOons 
liiatter must be set out verbatim ; 9et6 T.R, 162 ; for send* 
ing a threatening letter, tiie letter must be set out veri>afim ; 
2 JBmt, P C. 1123. wd iee Leucky 631 : for not executing a 
warrant, the nature and tenor of the warrant must be shewn ; 
1 rem. 305. Com, Dig, Indietmeni, C7.3. ; SO, in an indict^ 
ilieat for not obeying the cnder of Justices of Peace, the or- 
der must be set out verbatim. In perjury, it ia not necesauy 
to set out the affidavit, answer, &c. on which the perjury w 
assigned, verbatim, finr the stat. 23 0. 2. c. 11, requires only 
the substance of tiie offence to be charged; but still it a 
advisable to set out, verbatim, the passages charged to be 
fobe, as it precludes all question of tiiebr being in substance 
the same as tiie defendant swore. In treason, also, if letters 
or other written instruments be laid as overt acts, it is suA* 
cient to set forth the substance of them ; for the gilt of the 
offmoe is the compassing, &c. and tiie overt acts but proofr 
or evidences of it. Fai, 194. A. v. PretUm, 4 S$, ir, 411. 
A. V. Fifwusia, 6 Si. tr, 58. 73. In larceny of written instru- 
ments, such as bank ikotes, bills of exchange, &c. it is not 
iieceftsry the indictment should set them out veriMtlm) 
describing them in a general manner is sufficient; 2JBaf^, 
F. C. 602. 777 ; thus, *' one bank note for the payment of 
five pounds, and of the value of five pounds ;*' ** one bUl of 
exchange fot the payment of fifty pounds, and of the value of 
t[!ly pounds," or the like. 

Where the instarument must be set out verlmtitai, if the 
whole of it be included in the offiBnce, the whole of it must 
be set out in the indictment ; as, for instance, in tiie iotferf 
of a bUl of exchange, &c. And even in the case of the tor* 
gery of an indorsement or acceptance merely, still the bill, as 
weu as the indorsement, dec. is always set out, in order to 
shew that it is an instrument, the forgery of an indorsement 
or acceptance of nhich is punishable by the statute. But 



vheve iq^ an indictment for forging a recdpt, it ai»peaml 
that the ivceipt waa written at the foot of an aoooont, and the 
Indictment stated the receipt thna, ** Stk March, 1773. Re- 
eekftd tkt eemimita akave ly me SiepkenWUiaa,'* widumt setting 
out the account at the foot of which it waa written, it waa 
holden sufficient. 1 JEat/yl81. «• And in all otlier cases, where 
part only of a written instrument is included in the offence, 
tliatpartaloneianeoessaiytobesetont. Aswhere some parte 
of a pubEcation are UbeUoos and otiiera not, it is only 
necessaty to state those parts contaimng the libel; and 
if the nbellons passages be in dilferent parts of tlie 
publication, distinct from each other, they may be intro- 
duced thus : <* In a certain part of wliich aaid libel there 
were and aie contained the folse, scandalous, malidoua 
and inflammatory words and matterfoUowing, that ia to say," 
&c. ** And in a certain other part of which said libel thm 
were andarecontained^ "&c. Ste 1 Coa^. 350. 'Wheretiie writ- 
ten instrumentorpartsof it are thus set out verbatim, great care 
must be taken to set them out oorrectiy ; the sli|^test vari- 
ance between the indictment and eYiomce in ^as respect, 
would be fotal, and the prisoner would necessarily be acquitted. 
A mere litenl fariance lioweFer, (that is, where the omission 
or addition of a letter does notalter or change a word so as to 
make it another word, 2SmIL 661. Cowp. 229) will not be 
material; as, for instance, ** received" tor ^* reicevd," 
Leach, 145, 2 Bosi, P. C. 977; ** undertood" for ** under- 
stood," Cewp. 229, or the. tike. Where a libel is in a 
foreign language, it must be set out in the indictment, first 
in the language in ^riiich it is written, otherwise the defen- 
dant may demur, move in arrest of judgment, or bring a 
writ of error; 6T,R, 162; and secondly, a translation of it 
must be aet out, and must be proved to be a correct transla. 
tion at the trial. And the same rule, it should seem, ia 
equally applicable to all cases of written instruments in a 
forogn langm^. 

The recital of written instruments, which most be set out 
Fcrbatim, is usualhr introduced by the words ** mccerdmg to 
Ihe tenet foOowiHg,'^ or " ^tkeiener JeUowing," or **imthe 
Uferdt andJSgwret /itlhwimg," cr " the /eke, ijfe* eeerdi and 
miatterfeUoitSHg," or othor words wliich imply that a correct 
redtal is intended ; on the other hand, when the substance 
only is intended to be set out, it should be introduced by such 
words as '* <i» eahetance ae feUawe,** ** to the efeetfilleiing," 
or the like. Tlie word ** tenor" impUes that a correct copy is 
aet out ; and a variance in such a case would be fatal, 2 Eaet, 
P. C. 976, even although the pleader need not have set out 
more than the substance of the instrument in that particular 
caae. And the same n to** the worde and/Sguree /aUaeotng,'* 
or ** the worde and matter fbUowtng^'* The yfor&e, M teaorem 
ft ifkctum eeipientum, have been holden sufficient, as the word 
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tfeOmm in nidi a cue maf be fleeted as iiirpliinfe« 3 Btttu 
417. 1 /<<.324. 1 Z;. il^ 415. The word <« ^kttrniC* by 
itself, however, implies that the sabstance only is set eiit ; 
2&tt.4l7 ; and the same, of coarse, of the words '* ta 
MftiteMce «f flUtmt,** 3 iBBra. 4* ^tf . 503. It seems also to 
have been holden by Boiler J. (A. r. JUay, ^eaeA, 227) that 
tlie words '* in manner and form foU<ywing/' re<piire Uiesub* 
stance only to be set ont. 

If aider the word ** temr" or the like, the instrament . be 
not set forth correctly, the defendant 8ha^ be acquitted for 
the Tariance, wlietfaer the instrament were reqaiie^ to be set 
oat verbatim or not $ n^nrc / if, on the other hand, the recital 
of the instrument be introdnced by the words '' to the effect 
following," or '* in substsnoe as foUows," and the nature of 
the case leqabe a literal copy to be set forth, the defendant 
may demnr, move in srrest of judgment, or bring a writ of 
error. Set 3Bmm» 4r -^^^ 503. 

If an indictment describe a written instrument as fmrpartmg 
to be so and so, the instrument when produced in evidence 
most appear umm the feoe of it to be what it is described as 
porporting to oe^ otherwise the defendant will be acquitted 
for the variance ; or if the instrument be also set out verbatim 
in the indictment, tiie defendant may demur, move in arrest of 
judgment, or bringa writ of error. Asforinstance, if the instru- 
ment be described as ** a certain paper writing purporting to 
be a bank note," and the note produced, though made to re- 
semble, vary materially in its form ftomj, a real bank note : 
JL T. Jcmet, 1 Dmg. 3m : or if described as a bfll of exdiange 
** porporting to be directed to one J. King, by the name and 
description of J. Ring ;" for if it were really directed to J. 
Ring, it could not purport (that is, appear upon the fece of it] 
to be directed to J. King. JL y.JUmtmgtlEmi, 180, n. Leach^ 
672. 

Whae woida are ths ^ of the offence, they must be set 
forth in the indictment with tlie same particularity as a libel : 
as, for instance, in an indictment for scandalous or con- 
temptnous wordf spoken to a mag^trate in the execution of 
his office ; 1 Bo. Rtp, 79. 2 Str» 699 ; or for blasphemous or 
seditious words, 2^S(^. 686. l/dL498. And if ttiere be any 
material variance between the words proved and those laid, — 
even if laid as spoken in the third person and proved tp have 
been spoken in uie second, 4 71 R, 217,— the defendant must 
be aoquUted. But if some of the words be proved as laid, and 
the words so proved amount to an indictable offence, it will be 
sufficient. Where words are laid as an overt act of treason, it 
is safBcient to set forth the substance of them; Foit, 194. 
A. T. £<yer. 8 Af«rf. 93. 6 Si, |r. 328 1 for they are not the g^ 
of the o&nce, but proofe or evidences of it moely. 

Whoe any matter laid in an indictment, is to be proved by 
a record, great care rast be taken that the statement corres- 
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pond exaetlT wHh the record ; for the dighest TariAoee In 
aabstance win be fiital. This sal^ect shall be fidly cbnodered 
when we eoow to treat of the eridence neceasary to support 
an indictment. 

Where personal chattels are the subject of an oiEenoey as 
in laroeny, they must be described specifically by the namei 
usually approiniated to them, and tlie number and Takiie 
of each species or particular kind of goods stpited : tiinsy 
for instance, ** one coat of the ralue of twenty riiilfings* 
two pair of bootsof the Talue of thirty shiffings, two pair of 
shoes of tiie value of twelve shillings, two sheets of the Value 
of thirteen shillings, of the goods and chattels of one J. S.|'* 
or ** one sheep of ihe price of twenty shillings," &c. and the 
lake. If, for instance, it were ** twenty wealhers and ewes** 
the indictment would be bad for uncertainty ; it should state 
how many of each. 2Haiey 183. 

Tlie prosecutor is bound by the description of the species of 
goods stated ; as, for iostance, an indictment for Stealing a 
pair of slioes, cannot be supported li^ evidence of a laroeny of 
« pair of boots. But a variance in the number of tlie artinea 
VT in their vidue is immaterial, provided the value proved be 
auftdent to constitute the offence in law. So )f there be ten 
diflbrent species of goods enumerated, and tiie prosecutor 
prove a laroeny of any one or more of a sufficient value, it 
will be sufficient, although he foil in his proof of ^ rest 

Money is desqibed as so many stuHings, &c. of the current 
coin of uie realm in monies numbered. 

Besides wliat we have hitherto said relative to the certain^ 
required in the statement of aq offence in an indictment, it is 
necessary to add that in an indictment for murder the word 
nmrdrmoiiy Dy. 261. a. and in an indictment for rape the word 
*< raptUty" Stmmd, 96. a. me absolutdy necessary; they are 
tecbinical words essential to the d<^fin|tion of the offence, with- 
out which tiiese offiences respectively cannot be described 
upon the record ; and if omitted, the defendant may demur, 
move in arrest of judgment, or bring a writ of error. The 
words ** vi et mmU" though usual in indictments for offences 
agidnst the person, are not essential. 37 H^ 8. c. 8. 

The intention of the party at the time he committed the 
offence, is often a necessary ingredient in it : and in sucb case^ 
it is as necessary to state, the intention in the indictment, as 
any other of the facts and circumstances which constitute the 
ofllence. See 6 EaH^ 464. In some cases, the law has adopted 
certain technical expressbns to indicate the intention with 
which an offence is committed ; and in such cases tiie inten- 
tion must be expressed by the technical word prescribed, and 
no other, llnis, treason must be laid to have been done 
** traUarmtOj/r all felomes to have been done ** J^omtmeiy f" 
petit treason is generally laid to have been done *' traUormtily 
and/ebmhutiy,'* in order that if th« additional ingredient in the 



crime of mafder ivhldla makei it pedt treasoD be not proved, 
the defendent may itiU be found guilty of the mnrder: 
burg^aryis laid to haye been done **/ehi»iomlytmdbwrgkiriou$ijh 
and wiui faitent tocommit a particular felony ; murder, **/(Uo». 
nUtuty and of kit malice tforetkamght ;" 2 Hale, 184, 187 : fer- 
gtrr, *ffelmieml^" (if made felony by statute) and with intent. 
to defruid, iK. 

Whare a Btatnte takes away the benefit of cLagy tern 
a comnwm law ftlony, if eommitted under particular ciicum« 
eiamecs, an laffictment for the offence, in order to owt tbf 
defondttit of der|^, must expressly charge it to hare been 
eommitted wider these drcumstanoes, and must state the dr- 
CDmstBBces with certainty and predsion. 2 Hok, 170. 

Lastly, as to indictments for offences created by statute : the 
atatnte eontdns a definition of the ofltence i and the offence 
cbudatsof the commissloii or omission of certain aeta^ under 
ceilafai eiionmstances, and in some cases with a particular 
intent. An indictment, therefore, for an offence against the 
statute, must, with certainty and pncision, chaige the d^end- 
ant to ha^e commitled or omitted the acts, undinr tiie dreum- 
slances and idth th^intent, mentioned in the statute; and if 
uDj one of theae ingredients in the offence be omitted, the 
danndant may demmr, move in arrest of judgment, or bring a 
wilt of emor. The defect will not be aided by verdict; eee 
2 Eeui, 383 ; nor will the conclaaion cotUra/brnum eteOuU cure 
it 2 Bate, 170. tmdseeST, /I. 536^ Com. Dig. Jnfirmatim, 
JD, 3^ Thus an indictment upon stat. S EL c. 11. #. 2. (whidi 
makea It high treason to dip, ipund, or file any of the coin of 
the realm, ** for widied lucre oe gdaa' sake,*') must charge tl|e 
offsnoe to have been ccmimitted for the aake of wicked lucre or 
fain,otiierwiseitwouldbebad, l^alf,220^ So an indictment 
ottthatpartof thebh^aetwhii^ makes it felony **wi^uU^ 
emd mgtfdoMf/y,** to shoot at any person in a dwelliug house or 
otlierj^ace, was hcdden bad, because it charged the offence to 
htLwe lieea done **^ t mh nff fitl ly andmalieitmify,*' omitting the wosd 
** wi)folly ;'* A, y. Dmnle, Leach, 556: some of the judges indeed 
ihoaffht that ^'malidoosly" induded^'wilfolly ;">but thegreater 
mmber hdd, that as wiunlly omf matidously were bod^ men- 
tioned In the statute as descriptive of the offence, both must be 
stated in the indietment. So, where an indictment on stat^ 
15 0.2. e.34. & 14 G.2. c. 6. (which make it fdony without 
benefit of deny to steal any cow, ox, hcdfer, &c.) charged the 
defendant with stealing a cow', and in eridence it was proyed to 
be a hdfer, this was holden to be a fatal yariaace ; for the 
statute baring mentioned both cow and hdfer, prored that the 
words were not considered by the legislature as synonimous^ 
it.y. 6bMltf, 2 Af#, P.C. 617, Leach, 123. See alto I Caim.212. 
But when a word not in the statute. Is substituted m the 
Indictment for <Nie timt IS| and the word thus sabttitiited 
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Is equhfalent to tihe word used in tbe statate, orii of more e»- 
VmAye rignlfieation Uum it, and includes it, tke infictmeDt will 
be tufidait. Aa, for instance, if the word ** kmwmgif* be in 
the statute, and the word ** adviaedfy" substitDted for it in the 
indictment, IB.i^P. 181, or the word **wiffUh'*iuttie st*. 
tnte,and •«fM«MdM»y intheindictment, (the words •<«Micrfy 
and ^'sidiMbMil^'not being also in the statotes icspecdTd^, 



«M» jmrc) the indictment would be sufficient. It is much 
better nowerer to pnrsne strictij the words (tf the statute, as it 
predndes aH quesdon about the meaning of the espresriona 
used; beridea the court, in fmnrtm titst, are sometimes in- 
dined to Bsten to and countenance Tery iriee ^stinctions upon 
tiie subject. Thus an indictment on stat. 2 0, 2, c. 95, (which 
makes the stealing of ''bank notca" folony) chari^ng the 
defondamNfiAsteJHiy "a certain note C Bi i iwi ai i l ycalferfa bank 
note," waa holden bad, because it did not follow the descrip- 
tion of property in this statute, it. t. Crmtm, 2 Katt^ P. C. 
d01,602. SeidkotketnmtAmfemaiHaMd* And pursuing the 
wofds in the statute lain general sufficient; unless indeed they 
be genaic terms, in whidi case it is necesssry to state this 
spedesy acoordhiig to the truth of the case. Thus, in an indict* 
ment on stat 37 0, 9, e. 70, (msking it folony to endeaviour to 
seduce asoMieror sdkxr from his duty) it is sufficient to diaige 
an tnittnmtt^ 9f€» without spedlying tiie means employed. 1 B. 
dr P, 180. Bnt where a statute, for instance, makes the ma- 
hdoudy Idl&ig td cattle a folony, it is not sufficient in an 
Indictment on the statute to chane the defondant with kilfiog 
** catllc" general^, but the spcaes of cattle, as horse, mare, 
gdding, cow, hdnr, ox, ftc must be stated. And where the 
subject of the indktment cannot be brought witlun tiie mean- 
ing of die statute without the aid of eztrinnc eyidence, it ia 
ne c e ssar y, besides diaiging the oifonce in die words of the 
statute^ to vnat sudi foots and drcumstances ss may be 
necessary to hsingtihe matter within the meaninff of it: as, for 
instance, whene by ^ usage of a public office the bme signa- 
tuse of a party upon anary biH operated as a reodpt, an in- 
dictment for foiging sndi a receipt, setting forth tne navy bill 
and indorsement, and charging the defondant widi having 
forged ''a certain recdpt for mon^, to wit the sum of 4^25 
mentioned and contained in the said paper called a navy bill, 
w^ch focged recdpt was as follows, that is to say,--IR0uMi 
Tk&nUm^ WUHmm HunUr^ was holden bad, because it did not 
shew by proper aTerments that these signatures imported a 
recdpt. it.y. ^tetfcr, 2 Z^mkA, 624, 2 JSmT, P. C. 928. In like 
manner it was holden that an indictment for foiging the word 
''MftM" at the bottom of * lull, must shew by proper aver- 
ments that it ia a recdpt it t. Tkmftm^ 2 LtMky 010. &e 
yWrfAer mi fiUt M^Mtf, Anii* Pi.fEv. 93. 140. The statute 
itsetfoeednotberedted. SmArdk.Pi.ifE9.UO. 



ImHcimaU. 25 

If there be any exception contained in the same clante of 
the act which creates tiie oflSence, the inffictment must shew^ 
o^atiTely, that the defendant or the subject of the in^Bctment 
does not come within the exception, i T, R.lAl, 15 Emttt 
450. 1 E4ui,6i3. 6 r.iZ.559. ami «ee 5 r. A 83, I>iicA, 580» 
2Emtt, P.C.782. IBttm. i^jild.S62. Arch. PL Sf Ev. 141. 
But if an exception or proviso be in a subsequent clause or 
statute, 1 T. R. 320, or, although in the same section, yet if 
it be not incorporated with the enacting clause by any words of 
reference,l Bam. 4- AH. 94, it is in that case matter of defence 
Cor the other party, and need not be negatiFed in the pleading. 

Before we conclude this part of our subject, it may be 
necessary to observe that no part of the indictment must be in 
figures; and therefore numbers, dates, &c, must be stated in 
words at length. 2 Hak^ 170. The only exception to this ^, 
Where a/ae timik of a written instrument is to be set out, as in 
the case of forgery; in which case, it must be set out in 
the indictment in words and figures, as in the original itself. 
R. T. MatoHf lEasty 180. 

In conclusion : if all the ingredients in the offence (whether 
it be an offence at common law or one created by statute) be 
not set forth in the in^ctment, or if any of them be not stated 
with sufficient certainty, Ae defendant may demur, more in 
arrest of judgment, or bring a writ of error. See R. 7. Maefm^ 
2 T. /{. 581. If, on the other liand, the offence be well laid, 
but there be a material Tariance between the offence as laid, and 
the endence offered to support it, the defendant must be 
acquitted. 

// muKi not he dimbk.'] The defendant must not be charged 
with haying committed two or more offences in any one count 
of the indictment; for instance, one count cannot charge the 
defendant with having committed a murder and a robbery, or 
the like. The only exception to tUs nde is to be found in in- 
dictments for burglary, in which It is usual to charge the 
defendant with hanng broken and entered the house with 
intent to commit a felony, and also with having committed the 
felony intended. Laying several overt acts in a count for high 
treason, is not dupKcity, Kehng, 8, because the charge consists 
of the compassing &c., and the overt acts are merely evidences 
of it 3 and the same, as to conspiracy. That the defendant 
pubBshed and caused to b« published a libel, is not double, for 
they are the same offence. So, a count in an indictment 
charging a man with one endeavour to procure the commission 
of two ofltences, is not bad for duplicity> because the endeavour 
ia the off«ence charged. \ B.if P. 181. And it is now generally 
understood that a man may be iniEcted for the battery of two 
or more persons, is the same count, without rendering the count 
bad for duplidty. 2 BurJBM. 9ee2Str, 870, 2L»Retpn.lb72. eotU» 
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In civil artioDS, the asual mode of oljectiiig to pleadings for 
doplidty, is by special demorer; it is cared by general demurrer, 
or b)r the deiSendanf s pleading over. See Arch, PI, t( Eo, 96. 
In criminal cases the defendant may object to it by special 
de|DQrrer> perhaps upon a general demurrer, or the court iu. 
general, opon application, iriU quash the indictment ; but it is 
extremely doubtfbl if it can be made the subject of a motion in 
arrest of judgment or writ of erro^ i and it is cured by it verdict 
of guilty as to one of the offences, and not gtulty as to the 
other* 

// nmet bepotithe,'] Every fiust and circumstance stated in ad 
indictment, must be laid positively, that is, the indictment 
must directly affirm that the defenduit £d so and so, or that 
such a fiict happened under such and such circumstances ; it 
cannot be stated by way of recital, ** ikmt wherea/' &c., or the 
like. 2 Hawk. c.^, 60. \8kew,S^1. lSaU.37l. 2L,Baym. 
1363. As, for instance, where an indictment for not obeying 
a Justice's order, set forth the order by way of recital, ** thai 
whereat a certnm erdeTf'&e,^ although it charged the not obey- 
ing the order positively, it was holden bad. R4 v. Crmrhentf 
2 h, Rofm, 1363. 80, stating a matter byway of argument or 
inference, would render the indictment bad ; as, for instance, 
that by a certain indenture teeMtmn eteUtii that J. 8. demised 
ftc. ; and this, perhaps, even in mere niatter of inducement, 
although In one case the coijitrary certainly has been decided* 
ZStOh, 171. 

A defiect in these respects is not cured by verdict; andoon- 
sequentiy the defendant may take advantage of it by demurrer, 
motion In arrest of Judgment, or wi^t of error. 

It nmtt fio^ be reptigtumi,} Where one material part of an In- 
dictment is repugnant toaqother, the whole is void : as, for in- 
stance, an In&ctment charging tiie defendant with foi|[ing a 
bond hv wiuch J. S. was Aomm^ &c. (which is impossible if 
the wr&ng be forffed) ; or with diueiting A, and it appear upon 
the feoe of tlie inmctment that A. had but an estate for years ; 
^Hawh e, 25. #.62; with stealing the goods of the ^omT J. S., 
nrkete t he name of J. S. was not previously mentioned. Id, 
«. 72, or in the par^ afbrteaidy mere no parish was before 
mention^ ; AMe^ p, 13 ; for foi^ng a Inll of exchange, stating 
it to be signed by tiie patty whose signature was alledged to bo 
forged, 2 Eoki, P, C, 985, or the like. If the repugnancy 
however be in an Immaterial part, it may in general be re- 
jected as surplusage, espedally after verdick. Bac, Ahr, PUom^ 
1.4. But son it M a general rule, that an allegation in plead- 
ing, which is sensible and connstent in the place where it 
occurs, and not repugnant to antecedent matter, cannot be re- 
jected as surplusage, though laid under a videUcit, however 
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imoMJitwil it may be with an allegation mibsequent. 5 Eaa, 
244. See Jtck. PL 4- Ev. 112, 113. 

Avermenie howmade.} The usual way of making an aveirmeat 
ment in an indtetment, is thus : **And tkejurere t^vreuAd m^mh 
iArar otuh efaruaU^ defrrther ftrtttnt thnt,** &e., or if it be con- 
nected with what has Immediately preceded it, it may be intro*- 
dnoed amply thus, ** And that" &c., then proceeding to atate 
the matter ox tiie ayeiment. But when the matterof tlie aTerment 
la htX a mere sdtjtmct of some person or thin^ preceding, it 
doea not reqmre even this technical mode of mtrodudng it « 
thoa, <<thift A. fte^ ani>fficer," &c., is a suffident averment 
that A. was an officer ; jce 2 Ao. Rep. 226. 2 Bnr. 832. 864. 
^Id. 1232. 2 Hawk, c, 25. «. 112 ; "that A., knowingib»tB. 
waa in£cled for forgery, concealed a witneaa against him," is 
a aoffident averment Aat B. waa indicted ; Fittg. 122. 2^ ; 
so, ** dmu plagam mortakm,*^ 5 Co. 120. March. pL 127, or 
** eciem that," &c. 2 Sfr. 904, is a good averment. So, where 
an indictment for peijury stated that ** at and Upon the hear* 
•ing of the said eomidamt,*' the defendant depoaed» dec, this 
waa holden to be m suffideiit avekment ^hat the complidnt was 
heanU 1 7. A. 70* 

3. CaadbwJbfi ^ the IndktmaU. 

Fir an ofasct at eommm lawj\ An indictment for an offence 
at common law, concludes thus : '* AgaUut the peace if oar 
Lard the King, hie ereum and dignity^** Indictments for nui- 
sance usually conclude, " to ti^ neat damage and common 
nuisance of all the liege subjects of our said Lord the Kin^^,** 
he,, as w^ as '* against the peace," &c. ; but this conduaion 
ad ce mmmm e nocametUam, does not seem to be essential. 

The words <* against the peace of our Lord the King," 
however, seem to be essential in all cases, 2 Hakt 188. Cro, 
Jac. 527. 0r9^ Car, 584. 6 Mod, 128, excepting in indictments 
for nonfeasance, 1 Veni, 108, 111. I Saik, 381 i and even in 
these they aie uniformly used : " against the peace," wUhout 
aaymg « of our Lord the King," would be insufficient. 2 Hak^ 
188. If die oifenoe were committed in the reign of the late 
Kjng, the indictment shodld conclude, *' against the peace of 
our Lord the hie King," &c. ; if « of our Lord the King," or 
« of our Lord the now King," it would be bad, 2 HaU^ 189, 
and the defendant might move in arrest of judgment, 3 Bwr^ 
1901, or bring a writ of error. Contra pacem mq^er regie et 
r^gie mme, might answer in such a case, Yehe, 66, because 
the words '* et rejgie name" mig^t be rejected as surplusage ; on 
the other hand, if an offifnce (as for iiMtance a nuisance) com- 
nenoe in the reign of one kiii^, and still continue in the retgn 
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of bis siieoeMor, the indictment should properi^ coodadef 
against the peace of both. 2 Hale, 189. 

The words " his crown and dignity/' though always used^ 
are not essential. 2 Hak, 188. 

Omitting to oondude << against the peace," &c.> when it b 
essential, or concluding agamst the peace of the present King, 
when it appears upon the fitce of the indictment, that the 
offence was committed in a fotnief i^ign, may be objected to 
by demurrer^ motion in arrest of judgment, or writ of error. 

For an o/'ence ty tta^vle.] An indictment for An otfenotf 
created by statute, condndes thus :— *' jigaamt ike form of the 
etatute in tueh cote made and provided, and againsi the peace of 
our Lord the King his crown and dignity.** 

Where a statute either creates the offence altogether, or 
makes an ofltence at common law an offence of a higher na- 
ture, (as, for instance, where it makes a misdemeanor a fe- 
lony,) an indictment for the offtence must condude, ** contra 
formam etatuti." 2 Hale, 192. 2 Hawk. c. 25. #. 116. 1 Salk. 
370. 2 Ro* Rep, 38. If the statute do not make it an 
offence of a higher nature, but merely increase or otherwise 
alter tlie punishment, &c., (as for instance perjury under stat. 
5 JS/. c. 9,) the indictment, in order to bring the offienoe 
within the statute, must condude, *' contra formam stahiH ;" 
but if it do not so condude, it may still be a good indict- 
ment for the office at common law. 2 Hale, 191, 192. Or 
if the statute be merely declaratory of an ofltenoe at common 
law, (as high treason, for instance,) without adding to or 
altering the punishment, &c an indictment for the oflfenoe 
may condude, "contra formam etatuti,*' or, as at common law. 
2 Hale, 189. 

But where a statute merely takes away a certain privilege 
or benefit from a person committing a common law offence 
under particular drcnmstances, to ^riuch benefit or privilege 
the defendant would hare been entitled at common law, as for 
instance, where it takes away the benefit of clergy finom a com- 
mon law £?lony, an indictment for the -offence, although it 
must charge it to have been committed under the cimun- 
stances mentioned in the statute, should not condude, *' eoit- 
ira formam ttahai,** 2 Hale, 190. Thus, indictments for petit 
treason, murder, robbery, burglary, house-breaking, stealing 
in a dwelling house, and the like, need not condude, ^*conitra 
formam ttatuti" Id. 

Where one statute is relative to another, as where one 
croates the offence, and the other the penalty, an indictment 
for the offence must conclude, contra formam statutorum, 
2 Hale, 173. Cro. Jac. 142. But where the offence is prohi- 
bited by several independant statutes, the indictment may 
conclude^ contra formam staiutortan, or statuti, 2 Hawk. c. 2&» 
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1. 117. If tbe statute cvemtiiig the offence be temponurv, aad 
be contmned or made perpetual by another atatutey an indict- 
ment for the offence may conclude, contrafarmmm iiaiutis 2 Hale^ 
173. Gra. EL 750. 2 Sir. 1066; but where a former atotote 
ia diaoontinned, and reriyed by a anbaequent one. Lord Hale 
aaya, that it ia aafer in audia caae, to conclude, cuUrmfarmam 
4tmiuiorum, althonghy according to good authoritieay contra ftr^ 
mmm staMH^ would be auffident. 2 Haky 173. 
^ Omitting to conclude comtraformam «ra/Mi, when itia eaaen- 
tialy ia error, and may be made the aubject o£ demurrer, mo- 
tion in arreat of judgment, or writ of emir. So, concluding 
eamtrm /wm a m ttattOif for siahiiorMm, or the contrury, may be 
made the aubject of a demurrer, or perhapa of a motion in 
aneat of judgment, or writ of error, although in ciyil actiona 
it ia cured by yerdict Dyer^ 346, 347. But if an indictment 
ooodude, eomirafinunm staiuti, iHien it ahould conclude aa at 
common law, the miatake ia not material, and the worda 
contrm /brmmn aUthOif may be njected aa auipluaage. R, t. 
Matkemt^ 5 r. JB. 162. Say. 225. 1 FetU. 103. 2 Hak^ 190. 

In an indictment on a statute, beaidea the oonduaion cmtrm 
farm^m ttahM, the worda ** againat the peace of our Lord the 
King," am absolutely eaaenttal ; 2 ffak, 188 ; and if these 
latter words be omitted, the defendant may demur, more in 
airest of Judgment, or bring a writ of emir. 



Sect. 3. 
Joinder of two or mart defendantt in one in^cHnent, 

Where seyeral persons join in the commission of an offence, 
all or any number of them may be jointly indicted for it, or each 
of them may be indicted aeparately. Thus, if several commit a 
robbery, burglary, or murder, they may be indicted for it jointly, 
2 Nakf 173, or separately ; and uie same, where two or 
more commit a battery, or are guilty of extortion, or the like. 
I Soli. 382. Where money has been obtained under folse pre- 
tences, and the falae pretences were conyeyed by words 
spoken by one defendant in the presence of the others, all of 
whom acted in concert together, it waa holden that they might 
all be indicted jointly. 3 T, R. 98. So, where two persona 
joined in nns^ a libelloua song, it waa holden that they might 
be indicted jointly ; S Bur, 985 ; and the same, where two 
or more persons join in any other kind of pubtication of a 
fibeL But if the publication of each party be distinct, as if 
two booksellers, not being partners, sell the UbCl at their res- 
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peetiTe shops, they must be indicted separately. So, two or 
more camiot be joinllly indicated for peijnijry 2 Sir, 921^ o^ 
for seditioDS or blasphemous words, ortbielike, because such 
offences are in their natme several. Even where seyersl com- 
mit a ]<nnt act, which act howerer is not of itself illegal, but 
becomes so merely by reason of some circumstances applicable 
to each individual severally and not jointly, they must be in- 
dicted separately; 2 ffmek, c. 25. #. 89 ; thus, several partners 
eannot be indicted jointly for exercising their trade without 
having served an apprenticeship. 1 5aft. 382. Sir. 623. But 
principals in the first and second degree, and accessaries be- 
fbre and after the £sct, may all be joined in the same indict- 
ment ; 2 HaUf 173 ; or the principals may be indicted first, 
and ibe accessaries after the conviction of the principals. 
It is said that several may be jointly indicted for severally 
erecting common inns, ad commimi nocwnaUmm^ If it M 
said, that they MparaUter erexenmtf &c. ; and the same as 
to keeping disorderly houses, &c« liu ; but it is much better, 
and more usual in practice, to indict the proprietors of each 
house separately. 

Miqouider or defendants may be made the subject of a de- 
murrer, motion in arrest of judgment, or writ of error ; or 
the court will in general quash the indictment. But where 
there are different counts against different persons in the same 
indictment, this, thcnigh a ground for moving to quash the 
indictment, is, it seems, no cause of demurrer, R, v. Eivgstouy 
8 East, 41, provided the counts be otherwise such in subilance 
as may be joined* 



Sect. 4. 
Joindiar o/sevend fences m one IniHctnumt, 



We have already seen (ante p. 25) , that if a defendant be 
charged with two or more offences in the same count of an 
indictment, the count will be bad for duplici^, except in one 
or two excepted cases. As to charging a derendant with dif- 
ferent offences in different counts, it admits of a different con- 
sideration. 

In an indictment for high treason, there may be different 
counts, each charging the defendant with different species of 
treason against the lung and his government, such as com- 
passing the King's death, levying war, adhering to the King's 
enemies, within stat. 25 Ed, 3. #/. 5. c. 2, and the conspiracies to 
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lery war within stat. 36. 0. 3. c. 7. #. 1 ; but you cannot join 
counts for treasons agunst the Kinr and his govemmcnt, and 
treasons relating to the coin or the like, because the judgments 
are different ; at least I hare neyer known or read of an 
instance of tbe kind. 

A defendant ought not to be charged with difRnrent felonies 
in different counts of an indictment ; as for instance, a murder 
in one count and a burglaiy in another, or a burglary in the 
house of A. in one count, and a distinct burglary in the house 
of B. in another, or a larceny of the goods of A. in one count, 
and a distinct larcen v of the goods of B. at a different time in 
another. If tibe objection in such a case be made before the 
defendant has pleaded or the jury are chaned,' the judge in his 
dbcretion may quash the indictment i or if it be not disooyered 
until after the jury are chaiged, the judge may put the prose- 
cutor to his election on which charge he inll proceed ; 3 T,R. 
106 ; but it is flo objection in arrest of judgment. 3 T.R. 98. 
However, altlioogh a prosecutor cannot uius charge a defen- 
dant with different felonies in different counts, yet he may 
charge the same felony in different ways in several counts, in 
Older to meet the facts of the case ; as for instance, if there 
be a doubt whether the goods stolen^ or the house in which a 
burglary or larceny wAs committed, be the goods or house of 
A. or of B., they may be stated in one count as the goods or 
house of A., and in another as the goods or house of B. See 
2B,if P. 5^8. 

Indictments for misdemeanors, may contain several counts 
for different offences, provided the judgment upon each be the 
same. 3 T, R, 98, 106. 8 EaMt^ Ai\imd9ee2 Bur. 984. £ven 
where sereral different persons were chaiged in different 
counts with offences o^ the same nature, the court held that 
it was no ground for a demurrer, however it might be for an 
api^ication to the discretion of ^e court to quaw the indict- 
ment. 8 Battp 41. 

It may be necessary to mention that the court will not order 
counts to be struck out of an indictment, as they will out of a 
declaration in civil cases ; for the latter is the suggestion of 
the party merely, the former the finding of a grand jury. 
R. T. Pewtreu^ 2 Str. 1026. Hardw» 203. 

Hie commencement of a second or subsequent count is in 
form thus : ** And tkejurare i/oreuM vptm their 9ath afcrttaid 
do /urtker preeent thai" &c.> so proceeding to state the 
i»ffeiiee. 
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Sect. 5. 

mikin what time the Wl mutt be jiref erred. 

At common law there was no time limited for commendng^ 
a suit by the King ; and therefore* in all cases of treason, 
felony, uid misdemeanor, where a time is not now limited by 
statute, the indictment may be preferred at any length of time 
after the offence. 

Indictments for snch high treasons, not relating to the coin 
or seals, as cause corruption of blood, (with the exception of 
treason by '* designing, endeayouring or attempting any 
assasnnation of the King by poison or otherwise," 7 4r B ^ 3. 
c. 3. «. 6.) must be found by the ^[rand jury within three years 
next after the offence committed, if the offence hare been com- 
mitted within England, Wales, Berwick upon Tweed, 7^8 
IP:3.c.3.«. 5, or Scotland; ^ceFoff. 249; but if committed 
on the high seas or in a foreign country, there is no time 
limited for the prosecution. 

Prosecutions on 8 4" 9^ 3. c 26. «. 1. for making, mending, 
or hanng certain instruments of coinage, or on sect* 3, for 
marking the edges of current coin or cdn counterfeit to it with 
letters or gndnings Ac., must be oommenoed within six months 
after the oflfenoe committed ; 7 Aim, c. 25. #. 2.. 1 jimu sL L, 
c. 9. «• 2 ; and prosecutions on the 2d section of the same sta- 
tute, for conyeying certain instruments for coining out of his 
Majesty's mint, or on sect. 4, for colouring, gilding &c. coin to 
make it look like the current coin of the lealm, must be com- 
menced within three months. In R. y. ffUlace, I Eatt.P.C.ld6^ 
it was holden that the information and proceecfing iiefore the 
magistrate, upon the defendant's being taken,WBS to be deemed 
the commencement of the prosecution vritldn the meaning of 
tiieseacts. 

Prosecutions on stat. 15 0, 2. c. 28, for colouring &c. sUvet 
coin to make it look like gold, or brass coin to make it look 
Uke alyer, must he commenced within six months after the 
oflfence committed, lb 0*2, c. 28. s, 5. 

Prosecutions for offences against the Black Act (9 O, I.e. 28), 
must be commenced within tiiree years after the offence com- 
nutted. 9 0, 1. c. 22. #. 13. 

Prosecutions on stat. 33 G. 3. c. 67, for maliciously setting 
ire to a ship, or maliciously destroying or damaging her by 
other means, must be commenced within twelye calendsjr 
months after the offence committed. § 8. 

1 am not aware of any other cases in which a time is limited 
for commencing a prosecution* 
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Sect. 6. 

Indktment, hawfimttd* 

In orcBmury cases, upon fonushing the cleric of the arrmigns 
or derk of Uie indictments at the assixes, or the clerk of the 
peace at sesnons, with the particolars of the offence, he will 
draw the indictment ; Imt in cases where more than ordinary 
care may he reqniate in framing the indictment, it is better to 
get it drawn hy counsel, and then let it be engrossed on plain 
parchment without stamp. 

As soon as the indictment is engrossed, a cleric of the clerk 
of arraigns, or of the derk of the peace,will administer the oath 
to the witnesses intended to be examined before the grand jury, 
and indorse their names on the indictment ; he will then lay it 
before the grand jury. 

After the indictment has been taken to the grand jury room, 
it will come under the consideration of the grand jury in its 
tnm. Hie witnesses are then called in, in the order in which 
their names are indorsed on the indictment, and examined by 
the grand jury ; and if the offence should appear to a minority 
of the jury (consisting of twd?e at least) to have been suflid- 
ently prored, the dm of the grand jury will indorse on the 
indictment, **ji true UU;** but if the majority should be of 
opinion that the offence has not been sufficiently proved, the 
words *' no true bilt* are in that case indorsed on the indict- 
ment. Afterwards the foreman, accompanied hj the other 
grand jurors, carries the indictments so indorsed into oourt» 
and deUvers them to the derk of the arraigns or derk of the 
peace, who thereupon states to the court the substance of each, 
and the indorsement upon it. 

In strict legal parlance, an indictment is not so called, until 
it has been found " a true HIT* by the grand jury ; before that, 
it is named a bill merely. 

The grand jury may require the same evidence, written and 
parol, as may be necessary to support the indictment at the 
trial. They are not, however, usually very strict as to docu- 
mentary evidence ; tiiey often admit copies, where the originals 
alone are evidence ; and sometimes even evidence by parol of 
a matter which should be proved by written evidence. But as 
they may insist on the same strictness of proof as must be ob- 
served at the trial, it may be prudent in all cases to be provided, 
at the time the bill is preferred, with the same evidence with 
which you intend afterwards to support the indictment. It 
must be observed,however, that it is no objection that witnesses 
are called and examined at the trial, whose names are not on 
the back of the incfictment. 

If witnesses will not come forward voluntarily to give evi- 
dence before the grand jury, you may sue out a en^wna or 



mibpvna iueet teatm, dther at the crown office in London or mih 
the clerk of the arridgns in the country, for the assizes^ or at 
the crown office, or with the clerk of the peace, for the sesaions, 
and serre each of them with a copy, or mbpetna ticket, as it is 
termed. Or if the witness be in prison, he may be brought np 
by habeoi corptu ad tegtiJkanAtmf to be sued out in the manner 
hereinafter mentioned, under the title Eridence. 

The grand jurors who find the bill, must be of the King's 
fiege people, returned by sheriflb or bailifft of franchises, with- 
out nomination of any, and of whom none shall be outlawed, or 
lied to sanctuary for treason or felony, otherwise the indictment 
shall be void ; 1 1 I/en. 4. c. 9 ; and if any one be outlawed, or 
returned at the nomination of the party &c., the indictment is 
▼old, though twenty others be upon the inquest. 2 Hale 202. 
Com. Dig. Indictment A. The bill also must be found by a ma- 
jority of the jurors, and that majoriW must consist of twelve at 
least ; for which reason it is that the number of persons on a 
grand jury cannot exceed twenty three, nor be less than twelve. 
It is said that a grand jury cannot find liUa vera as to part, and 
ignoramHs as to the other part, of an indictment, for they ought 
to find the whole or notldng. 2 Hawk. c. 25. s. 2. Yeh. 99. 
1 Sid.4U. Thus, if upon an indictment for libel they find 
quoad the words biUa vera^ ned utrum malidosi, ignoramus, the 
finding is void. 1 Leon. 297, Bat this has reference only to 
the aame count in the indictment ; for it is clear that they may 
find bitta vera as to one count, and ignoramfts as to another. 
Cowp. 325. They cannot however find the bill conditionally, 
as for instance, '* si messuogium sit in possessionem domini regis, 
tunc biUa vera," Yeh. 15. Upon an indictment for mui^er 
against A. & B., they cannot find biUa vera as to A., and as to 
B. manslaughter only; 1 Bo, Rep, 407 ; for if it were murder in 
A., it could not be merely manslaughter in B. But they might 
find biUa vera as to A., and ignoramus as to B. ; see Cro. Car, 
464; or they might find one or both of them guilty of man- 
slaughter. Upon an indictment for murder, however, the jury 
cannot find liUa vera se defendendot 2 Ro. Rep. 52 ; for the 
offence charged is a felony, the offence found is not. 

It may be necessary to mention, that if a bill be thrown out, 
although it cannot again be prefenred to the same grand jury, 
during the same assizes or sessions, it may be preferred and 
found at the next sessions or assizes, if no time be limited for 
preferring it« or if the time limited have not elapsed. 
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SXCT. 7. 
ItuSdmeHt, in what ema ftuuhed. 

In what com.] Where an indictment is so defective that no 
judgment can be given upon it, even should the defendant be 
ooQYictedy the court, upon appUcation, will in general quash 
it. Thus, for instance, they have quashed an indictment for 
peijmy found at Sessions, Mcause the Sessions hare no juris* 
dlc&cm of peijuiy ; 2 Ar. 1088 ; and an indictment agunst six 
for ezercising a trade, because it was a distinct offence in each, 
and could not therefore be made the subject of a jMnt prosecu- 
tion ; 4 Bur, 2H6. SUr. 623. andsee Id. 921 ; and there are several 
instances wboe indictments have been quashed, because the 
fiicta staked in them did not amount to an oifence punishable 
by law ; tee Andr. 230. 1 Bmt. 516, 543 ; as, for instance, 
an indictment for contemptuous words spoken to a Justice of 
Peace, not stating that they wore spoken to him whilst In the 
execution of his office. Andr. 226. 

Where the appfication is made upon the part of the defend- 
ant, the court have almost unifonnly refosed to quash an iu- 
dictaient, where it appeared to be for some enormous crime, 
such as treason or felony, Cem, Dig. IndtctmetU, H. and tee 
1 Wiit, 325, forgery, penury, or subornation. 1 SaUk. 372. 
1 5ifdE. 54. 1 rent. 370. lliey have also refused to quash in- 
dictments for cheats, 6 Med. 42, for selBng flour by false 
weights, 3 Bur. 1841, for extortion, 5 Mod. 13, for not exe- 
cudng a magistrate's wanant, 2Str. 1211, against overseen 
for not paying money over to their suocessofs, 2 Sir. 1268, and 
the lake. The court also will not quash indictments for not 
repairing highways or bridges, 1 SalA. 372. 1 Sid. 40, or for 
other public nuisances, 1 Salk. 372. 1 Vent. 370. Andr. 220, 
unless there be a certificate that the nuisance is removed ; Cro. 
Car. 584. 2 SedL 460 ; nor will they quash an indictment for a 
forcible entry, 6 Mod. 96, unless perhaps where the posses- 
non has been afterwards given up. Also, where the alleged 
defect was that the indictment did not conclude centra /brmam 
ttatuti, the court refused to quash it. 1 Str. 602. 

But if the applicat|pn be made on the part of the prosecution, 
the court will quash the indictment, in all cases where it 
appears to be so defective that the defendant cannot be con- 
victed on it, and where the prosecution appears to be boMdJidef 
and not instituted from malicious motives or for the purposes 
of oppression. If the prosecution be instituted by the Attorney 
Genmd, an application to quash the indictment is never made 
upon the part of the urosecutor ; because he may himself enter 
a jM&jmoMjM, which will have the same effecL I Doug. 239, 
240. 
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Hitw,'] The application to quash an indictmeiit is made for 
the court where the bill is found ; except in cases of indict* 
ments at sessions or in other inferior courts, in wluch cases 
the application is made to the Court of King's Bench, the 
record being previously remored there by cerHormi, 

The application, if made upon the part of the defendaal, 
must be made before plea pleaded; Fogt, 231. HoU, 684, 
4 St* Tr. 677 ; and where the indictment had akea^, upon the 
application of the defendant, been removed into me Court of 
lunff's Bench by certiorari, the Court lefosed to entertain a 
motion by the defendant to quash the indBctment, after a for- 
feiture of his recognizance by not having carried the record 
down for trial. 1 Smlk. 380. But if the application be made 
upon the part of the prosecution, it should seem that it may be 
made at any time before the defendant has been actually tried 
upon the indictment. See 3 Air. 1468. Where the application 
is made to tiie Court of King's Bench, there is no objection to 
its being moved on the last day of the term. 1 Bht. 651. 

Before an application of utis kind is made on the part 
of the prosecution, a new bill for the same offence must 
have been preferred against the defendant, an^ found. 2B€ut, 
226. And when the court, upon such an application, order 
the former indictment to be quashed, it is ususUy upon terms, 
namdy, that the prosecutor shall pay to the defendant sudi 
costs as be may have incurred by reason of such former indict- 
ment, 3 Air. 1469, that the second indictment shall stand in 
tiie same plight and condition to all intents and purposes tiuit 
the first woud have done if it were not quashed, 3 Bam. 4r ^UL 
373. a Air. 1468, 1 FT. Bl, 460, and (particulariy where tiiere 
has been any vexatious delay upon the part of tiie prosecutor, 
3 Bur. 1468. 1 W. BL 460,) that the name of the prosecutor 
be disclosed. 3 Bam. Sf Aid. 373. 
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CHAPTER U. 
Jwformaiiou. 

Sect. 1. IitfarmatUm ex offido. 

2. InformaUvn by the Master of the Crown Office, 



Sect. 1. 
Ii^brmatioH ex officio. 

fFhitt, and in what cate»,'\ The information ex f^ftdo^ is a 
formal written suggestion of an offence committed, filed by the 
king's attorney general (or, in the vacancy of tlut office, by 
the solicitor general, 4 Bwr, 2527,) in the court of King's 
Bench, without the intervention of a grand jury. 

It lies for misdemeanors only, and not for treasons, felonies. 
Com. Dig. InfamuOiony A. 1. 1 Show, 107. 5 Mod. 459, or mis- 
prision of treason ; 2 Hawh, c, 26, e, 3 ; for wherever an^ capital 
offience is charged, or an offence so highly penal as misprision 
of treason, the law of England requires that the accusation 
siipuld be warranted by the oath of twelve men, before the de- 
fbnidant be put to answer it. The usual objects of informations 
ex officio are properiv such enormous misdemeanors, as pecn- 
Haily tend to disUnb or endanger the king's government, or 
to molest or afitont him in the regular dischaige of his royal 
functions i 4BL Com, 304 ; such, for instance, as seditious or 
bla^hemous libels or words ; seditious riots not amounting to 
high treason ; libels upon the king's ministers, the judges, or 
o&er Ugh officers, reflecting upon their conduct in the execu- 
tion of thdr official duties ; obstructing such officers in the 
execution of their duties ; obstructing the king's officers in 
the collection, &c of the revenue ; against officers themselves 
for bribeiy, or for otiier corrupt or oppressive conduct, and 
the like. 

Fiarm efU,'] The form of an information ex officio, is thus : 

'* THnity Term, 3 Oeo, 4. 
*' MiIH>LB8EX : Be it remembered that Sir Robert Gijfard, 
Knight, Attorney General of our Sovereign Lord the King, who 
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for mtr taid Lord the King pntecutet in tJUt behalf in his proper 
person comet into the conrt ef om said Lord the King before the 
King himself ot Westminster in the county of Middlesex, on 
[Wednesday next after tiiree weeks of the Holy Trinity in this 
same term] , and for ottr said Lord the King gives the court here 
to understand and be informed, that," &c so proceeding to 
state the facts and circumstances constituting the offence, with 
tlie same certainty and precinon as in an indictment, and in 
the same form, and according to the same rules, excepting 
that in introducing averments, instead of the words ** And the 
jurors aforesaid upon their oath aforesaid do further present," are 
used the words, **And the said Attorney General if our said Lord 
the King, for our said Lord the King,fiirther gives the court here 
to understand and be informed that," &c. The conclusion is the 
same as in an indictment. 

Hie second and subsequent counts conuneuce thus : ** And 
the iaid Attorney General ef our said Lord the King, for our said 
Lord the King, further gives the court here to understand and be 
informed that," &c. so proceeding to state the offence, and 
concluding as in an indictment. And to the conclusion of the 
last count are added these words : ** And therefore the said 
Attorney General of our said Lard the King prayeth the consider^ 
ation,ofthe court here m the pretmses, and that due process of law 
may be awarded against him the saxd J. S, in this behalf, to mahe 
him answer to our said Lord the King, touching and concerning 
the premises aforesaid" 

This information is filed in the crown oflice 'without any 
leave previously obtained of the court for that purpose* and the 
court therefore will not entertain a motion l^ the attorney 
general for a criminal information at the suit of the crown, as 
in the ordinary cases of an information by the master of the 
crown office at the suit of an individual. 3 Bur* 1564. 4 Bur, 
2089. 

The court will not quash an information ex officio, at the in- 
stance of the prosecutor, because the attorney general may, if 
he will, enter a nolle prosequi/ I Doug, 239, 340 ; and even 
upon the motion of the defendant, tl^y will seldom quash 
them, but generally put the defendant to demur, &c. See Com. 
Dig. Information^ D, 4. 



Sect. 2. 

Jnformationt by the Master of the Crown Office, 

fF'hat, and in what cases,'] An information by the master of 
the crown office, is a fonnal written suggestion of an offence 
committed, filed in the court of King's Bench, at the instance 
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of an indiyidnal, with the leaye of the court, by the master of 
the crown office, without the intenrention of a grand jnir. 

This, like the information eur ofido (tee mOey />. 37), ues for 
misdemeanors onhr, and not for treasons, folonies, or mispri- 
sion of treason. Although the oonrt have it in their discretion 
to give leave to file a criminal informatbn of this description, 
for any misdemeanoor whatever, yet they usually confine it to 
gross and notorious misdemeanours, riots, batteries, libels and 
other immoralities, of an atrocious kind, not peculiarly tending 
to disturb the government (for those are left to the care of the 
attorney genenl) but which, on account of their magnitude or 
pernicious example, deserve the most public animadversion, 
Hius, far instance, they have granted a criminal information 
fior an attempt to bribe a privy counsellor to obtain a patent of an 
office under government ; 4 Bwr. 2494 ; for an attempt to bribe 
at an election for members to serve in parliament \ \fV. BL 
541 ; for brilnug persons, either by money or promises, to vote 
at elections of officers of corporations, 2 L, Raym, 1377 ^ and 
the like. They have granted a criminal information for en- 
deavouring to procure tiie appointment of certain persons to be 
overseers of the poor, with a view to derive a private advan- 
tage to the party. 1 Etut, 154, n. Where a music master, in 
consideration of a sum of money, assigned over his female 
apprentice to a gentleman, under pretence of her receiving 
losons finom him in music, but really for the purposes of pros- 
titution, the court upon application granted a criminal informa- 
tion against the gentieman, the music master, and the attorney 
who drew the asngnment. 3 Bmr, 1434. I fK BL 410, 439. 
They wiU grant a criminal information also, for libels reflecting 
on uie coi^uct of private individuals, if attended with circum- 
stances of aggravation; See 2 Bur. 980. \Doug* 283. 387. 
Andr. 228 ; and for libels reflecting on the conduct of mag^- 
trates in the execution of their duties, Mr 1 W%b, 22^ of mem- 
bers of parliament in the execution of th^ duties in parlia- 
ment, tee 1 DiMg. 387, of persons high in office under govern- 
ment in the execution of their sevoral duties, and £e like. 
"Where an order was made by a corporation and entered on 
their books, stating that J. S. (against whom a jury had given 
averdict with large damages in an action for a malicious prose- 
tion for perjury, wldch verdict had been confirmed m the 
oonrt of Common Fleas) was actuated by motives of public 
justice, &c. in preferring the indictment, the court, deeming 
tilie order to be a libel reflecting upon tiie administration of 
justice, upon application granted a criminal information against 
the psrties concerned in malting it. 2 TV R. 199. So, where a 
defendant in an information, immediately before the trial, dis- 
tributed handbills in the assizes town, vindicating his own con- 
duct and reflecting on that of tiie prosecutor ; tibe court, con- 
sidering the hundbills to have been distributed by the defendant 
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for the pmpoAe of infliieiicing the jury in his ficvonr at the trid, 
granted a criminal information against him. 4 71 R, 285. So, 
the comt granted a criminal information against a person for 
publisliing the proceedings before a ooionery with comments, 
previondy to the trial, ^thongfa the statement were correct 
and no malicious motive shewn ; for soch pubfications have a 
tendency improperiy to influence the public mind, and particu- 
larly the jury by whom the cause is afterwards to be tried. 
1 Bam, 4r ^Id, 379. 

The court will grant a criminal information against a magis- 
trate for any illegal act committed by him firom corrupt or vin- 
dictire motives ; tee 2T,R. 190. 1 T, R. 692. 8 Bttr, 1716. 
1317. 1 DoHgr. 426. See Andr. 238. 272. 1 Btr, 21. 413 ; but 
not where he appears to have acted from ignorance or mistake 
merely; 1 T, R. 653. lEast^ 186. 3 Bur. 1318. 2 Id. 785. 
1162. 3 Bam. ^ Aid. 432; nor wiU they grant it against 
justices acting in sessions, except in very flagrant cases. 
1 W. Bl. 432. 

So, against ministerial ofiioers, for any act of oppression, or 
for any illegal act committed by them, in the execution of 
their duties, from corrupt, vindictive, or other improper mo- 
tives, the court wHl grant a criminal information ; Me 4 Bwr. 
2106. Cold. 246 ; but not where they act from ignorance or 
mistake merely. Su 1 CHt. Rep. 702. Hie court, however, 
have granted a criminal information against a person for 
refonng to take upon himself the office of sheriff, Iwcause the 
vacancy of the office occaaoned an interruption of public 
justice, and the year would be nearly expired before an indict- 
ment could be brought to trial. 2 T. R. 731. See 2Str. 1193, 
1 mu. 18. 

The court, however, will not in general grant a criminal 
information for an ilkgal act, committed by a person under a 
bonajlde conviction that he was merely exerciang a legal right; 
3 Bam,if Aid. 668 ; or where the application is made against a 
poorman residingat a distance, to whom it would be very incon- 
venient, if not impossible, to shew cause against the nde, or to 
appear afterwards to receive judgment if convicted. See CaUL 
246. They have refused it, also, against the members of a 
corporation, for a misapplication of the corporation funds, it 
being rather a subject for an application to the Court of Chan- 
ceiT. 2T. R, 199. They have refused it, for the misappli- 
cation of money collected on a brief; 1 W, BL 443 ; and for 
not collecting money on a brief. 2 Sir. 1130. They have also 
refused to grant it, where it appeared that the party applying 
had suppressed some of the material facts of the case, ana 
misrepresented others. 3 Bur. 1683. So, where an applica- 
tion for a criminal information was made, for raising great 
sums by subscription, for trading purposes, as being one of 
those schemes denounced by stat. 6 &. 1. c. 18. «. 18 ; the 
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court refused to grant it, as the statute had not been acle4 
upon for a great leng^ of time, and was now sought to be in- 
forced by a private relator, who seemed not to have been 
deluded by the project, but to have subscribed with a inew to 
an application to the court 9 Eati, 516. So, the court re- 
fused an information for sending a challenge, when it appeared 
that the party applying, had previously written letters to the 
other, provoking him to fight ; but the court said, that if both 
parties had applied for in£ramations, they would have granted 
them. 1 Bht, 316. So, an information has been refused, 
where the application was made by notorious gamesters, 
against other gamesters, for a conspiracy to cheat them at a 
race. 1 Bur, 548. Even in cases which would warrant an in- 
formation, if the court think that it will be sufficient punish- 
ment for the defendant to pay the costs already incurred by 
the prosecutor, they will «^haige the rule fiM, upon those 
tenns, if acceded to by the defendant. 1 Doug. 314. 426. 

ff^ken a$td haw to be mooed/or, ^rc] The triplication is for 
a rule to shew cause why a criminal information should not be 
filed against the party comjdained of, and must be founded 
upon an affidavit, disclosing all the material £ftcts of the case. 
If the court grant the rule niti, it is afterwards, upon sheiring 
cause, dischai^sed or made a^lute, as in ordloary cases. It 
may be necessary to mention that tiie motion must be made 
by a barrister or seijeant ; the court will not entertain the 
application, if made by a private individuaL 1 Chit, Rep, 602. 

The application must be made within a reasonable time, or 
the delay must be satisfactorily accounted for. The only ex- 
ception to this, is, the case of bribery at parliamentary 
elections, a criminal information for widen cannot be moved 
for, until after the two years have elapsed, within which an 
action may be brought for the penalties. See 1 W, 3L 541. 
If the application be made against a magistrate for any thing 
done by him in the execution of his office, if the offence 
were committed in vacation, the motion must be made in the 
next term, if it be an issuable term, or in the second term, if 
the first be not an issuable term ; $ee 13 Eaity 270 ; but if the 
offence were committed in term time, the application may be 
made either in that term, or it should seem in the next, par- 
ticulaily if there be not a sufficient number of days remaining 
of the mst term, to allow a reasonable time for the prosecutor 
to obtain his rule mwi, and for the defendant to shew cause 
against it. The application against a magistrate, if made in 
the same term in which the offence was committed, is aUowed 
to be made at the latter end of the term ; 7 7*. A. 80 ; if made 
in another term, or if the offence were committed in vacation* 
St must be made so early in the term, as to afford sufficient 



42 Jitfhrmmiian. 

time for him to sliew Cftiue againgtit during the same term. 13 
JSofl, 322. 7 7*. R, 60. Before the comt entertain an applicatioii 
for a criminal information against a magistrate, for convicting 
without liaving snmmoned uie party, the conviction must be 
removed. 2&r.915. They have refosed an information agaii&t 
a clergyman for peijury upon his admisaon to his living, mitil 
after he was convicted of the simony. 1 Sir, 70. Nor will 
they grant aA information for an attempt to snbom witnesses 
in a civil suit, while the action is pending, except in very 
clear cases. Hardw, 244. 

The affidavit upon which the application is made, must dis- 
close all the material focts of the case ; if a material fiict be 
suppressed or misrepresented, the court, we have seen, will 
dischaige the rule, very probably with costs. Also, as the 
court in these cases are in a manner substituted for a grand 
jury, they will in general expect that the focts so disclosed 
shi^ amount to such evidence as would satisfy a grand Jury, 
if an indictment were prefesred for the offence. 6 7*. R, 294. 
3 Bam, 4r Aid, 583« If tlie subject of the application be a 
libel upon an individual, charginghim with a particular oifonce, 
the court always require tiie prosecutor to den^ the charge 
upon oath, before they wHl grant the Information ; 1 D<mg* 
2S3, 284. 387 ; but ifthe charge be general, or if it relate to any 
thing said or supposed to have been said by the prosecutor in 
parliament as a^ member, it is otherwise. 1 Doig, 387. So, 
where a criminal information was applied tor against a magis- 
trate, for improperly convicting a person, the court refined 
to grant it, unless the party complaining would make an ex- 
culpatory affidavit denying the diaige. 3 T, R, 388. The 
affidavit upon which the role nfti is moved for, must not be 
intituled in any cause ; the affidavits,' upon shewing cause, 
are intituled, th^ King v. the party comjUamed nf. Sir, 704. 
It may be necessary also to mention, that if it be intended to 
file a joint information against several persons, the application 
should be joint against aU in the fint instance ; fbr where 
distinct rules were obtained against five persons severally, and 
one information thereupon filed agunst them jointly, the court, 
upon application, set aside the proceedings. 3 Bur, 1270. 

Form ofU^ Hie form of an information filed by the master 
pf the Crown Office, is thus :— 



Trinity Term, 3 Geurge 4. 

'< MiitdUiex : Be it rcmemheredy that Edmund Henry Lnth^ 
ingtiMf Eeq, eortmer and attorney vfwer Lard the now Aing, in 
thectmrt tfawr lard the King, hefire tne the King hknedf, whfi 



prmectUa fift mar said Lord the King m this bekn^t in kit 
ftroptT person comcM here into the court ijf'our said Lord the King, 
h^e the King hhn»elf, at Weetmbuier on [Monday next after 
^ght days of the Holy Trinity, in thix same term J and for 
eiSbr said t.ord the Kutg, gives the court here to understand and be 
informed that," Ac, so proceeding to state the facts and cir-* 
cnmstances constitoting the offence, with the same certainty 
and precision, as in an mdictment, and in tiie same form and 
according to the same rules, excepting that in introducing 
averments, instead of the words,' *^fid the Jurors aforesaid, upon 
their oath aforesaid, do further present,^* are used the wwds 
** and the said coroner and attomejf rf our said Lord the King, 
who prosecutes as aforesaid, further gives the court here to under » 
etand and be informed', thai,** &c. The oondosiou is the same 
as in an indictment. 

The second and subsequent counts conunence thus : ** And 
the said coroner and attorney of our said Lord the King, who 
p r osecutes as aforesaid, further giva the court here to under-' 
stand and be informed, that,** &c., so proceeding to state the 
offence, and concluding as in an indietment. And to the 
condosion of the last count, are added these words : 
** And therefore the said coroner and attorney of our said Lord 
the King, prayeth the consideration ^ the court here in the pre* 
noises, emd that due process of law may be awarded against him 
the said J, S, in this behalf, to make him answer to our said 
Lord the KMg, touching and concerning the premises aforesaid.** 

How /lied, Sfc,"] After the court have made the rule absolute, 
the infinmationmay be filed at the Crown Office, King's Bench 
Walk, Temple, upon the prosecutor's entering into the usual^ 
recognizances for costs. Formerly, the master of the Crown 
Office had tiie power of filing informations without any con- 
troul; and being filed in the name of the King, they sul^ected 
the prosecutor to no costs, however groundless they turned 
ont to be at the trial. But some abuses of this power, previ- 
ously to the revolution, caused it shortly afterwards to bo 
enacted, by stat. 4 & 5 fF', 4r M. c. 18, that the master ot the 
Crown Office, should not thereafter file any informatipn with- 
out express direction fix)m the court of King's Bench : and 
that every prosecutor, permitted to promote such information, 
should pve security, by a recognizance of 20& conditioned to 
prosecute the same with effect ; and to pay costs to the de- 
fendant, in case. he be acqiutted thereon, unless the judge 
who tries the information, certify that there was reasonable 
cause for filing it ; and, at all events, to pay costs unless the 
information wall be tried within a 3^ar after issue joined. 
The defendant, however, upon his acquittal, is not intitled to 
{my costs, beyond the extent of this recognizance. 2 T. B^ 145. 
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In what cases guashetlJ] The court wiU very seldom quash 
an infbitDation filed by the master of the Crowu Office ; in- 
deed, in some of the books, it is laid down that they will not 
quash it in any case. See 1 Sir, 185. 1 Sid, 152. Iliey have, 
howcTer, interfered in this manner, in a very few cases, 
under particular circumstances. See 2 Str, 1072. 1 Bur, 385. 
If quashed on the motion of the plaintiff, it must be upon 
payment of costs^ at least to the extent of ^e recognizance. 
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CHAPTER IIL 
Pka», BMpUcatUmti &c. 



SbcT. 1. Plea to the Juritdleium* 

2. Plea in Abatement, 

3. General Istae. 

4. Special Pleat in Bar. 

1. Auterfide acquit, 

2. Auterfoit etnwlctm 

3. Auterfbit attaint, 

4. Pardon, 

6. Ceunter]^ of Clergy, 



Sect. I, 
7>ite /o /Ae Jurisdiction, 

Whebb an indictment Is taken before a court that hath no 
cognizance of the offence, the defendant may plead to the juris* 
diction, without answering at all to the crime alleged ; 2 //o/e, 
236 : as if a man be indicted for treason at the quarter sea- 
nons, or for a rape at the sheriff's toum, or the Uke ; Id, ; or 
If another court hsTe ezduriTe jurisdiction of the oAmoe« 

But although the defendant may plead to the jurisdiction in 
such a case, there are but few instances in wMch he is obliged 
to hxve recourse to such a plea. If the offence were com- 
mitted out of the jurisdiction of the court, the defendant may 
take adrantage of this matter under the general issue ; Me 6 
Battf 583 ; or if the objection . appear upon the face of the 
record, he may demur, or, ^t should seem) move in arrest 
of judgment, or bring a writ of error. If, on the other hand, 
the offence were committed within the jurisdiction of the 
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court, but the eoart hare not cognizance of ft, (whidi caft 
occur only in the case of indictments in inferior courts, sock 
as the court of quarter seinons,) the defendant may hsvt 
adyantaspe of it upon general demurrer, 1 T, J2. 316, or ttie 
Court of King^s Bench, upon the indictaient beiim^ remoyed 
by eertiorarif will quash it, 2 Str, 1088 ; or thecoun. Where 
ttie indictment is preferred, will in geneivl give the defendant 
advantage of the objection, at the trial, under the general 
issue. As pleas to the jurisdiction, therefofe, seldom occur, 
it is not necessary to treat of them -here, at any length* The 
form of them is ttius :— 

*' ^nd the said J, S*, (h his own preper pers&m^ comeih into 

tourt here, and having heard the said indictment read, saith that 

the court of our Lord Ihe King here ought not to tahe cognitanee 

of the [trespass and assault] in the said indictment ahooe specified g 

because, protesting thai he is not guilty of the same, nevertheiess 

|Ae said J, S* saith, that,** [&c. so proceeding to state the 

matter of the plea. See the precedents, 1 Went, 10. 18. 4 

Went. 63. Conclude thus:] ** And this he the said J. S. is 

ready to verify ; wherefore he prays judgment if the said court of 

our Lord the King now hire will or ought to tahe cogni-^ 

zance of the indictment aforesaid, and that hy the court here, he 

may he dismissed and discharged,** ife» Then add profert of any 

letters patent which may have been set fmrth in the plea. The 

form is the same in the King's Bench, excepting that thie 

court is described as ** the court of our said Lord the King, 5e* 

fore the King himself here ;** and, in the case of informations, 

the words, *' having heard the said indictment read,** are 

omitted. The plea must be verified by affidavit. 

llie form of the replication to this plea is thus : ** and here-' 
upon J, N,,** (the clerk of the peace ot clerk of arraigns}, 
" who prosecutes for our said Lord the King in this behalf, says, 
that notwithstanding nny thing by the said J. S. above in plaid^ 
ing alleged, this court ought not to be precluded from taking cog" 
nizanceofthe indictment aforesaid s because he says that,** [&c., 
stating tiie matter of tlie replication] . ** And this he the said 
J., N. pray* may be enquired rf b^ the country, ^c." Or if it 
conclude with a verification, uen thus : ^* And this he the 
said J, N, is ready to verify ; wherefore he pre^s judgment, and 
that the said J. S, may imswer to the said indictment.** Where 
the plea is pleaded in the Court of King's Bench, the replica* 
tion is in the name of the master of the Crown Office, in the 
case of an indictment or of an information filed hy him ; 
or in the name of the attorney general, in the case of informal 
tions es officio. See post, sect, 4 rfthis chtqiter. 
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Sect. 2. 

Pica in Abatement * 

tf the in^Bctmcnt assign to the defendant no chrisdad tiaitt^« 
ot a wrong one, no surname or a wrong one, or no addition 
or a wrong one> he may plead this matter in abatement. 
AfUe^ p, 9. Misnomer, however, is the only case in which a 
plea in abatement is at all listial in practice. Hie following is 
the form of a plea of misnomer : — 

** jind Jixme» Long, who is indicted By the name of George 
Long, in his ouht proper person, cometh into court here, and 
having heard the said indictment read, taitht that he toas baptized 
by the name qfJamee, to wit at the parish (foresaid, in the county 
e^areasdd, and by the christian name of James, hath always since 
his baptiam hiih&to been called and known ; without this, thai he 
the said James Long now is' or atony time hitherto hath been 
called or known by the christian name of George, as by the 
said indictment if supposetl \ and this he the said James Long 
is ready to verify % wherefore he prdyeth Judgment of the 
said indictment, mtd that the same nuty be quashed, 8fc,** 
See 10 East, 87. Tlus plea should be engrossed on parch" 
tneat or piiper, although it is said to have been decided 
that it may be pleaded ore tenus, 2 Leach^ 535. Annexed to 
it must be an affidavit, (3 Bur, 1617,) intituled in the court 
and cause, to this effect t " James Long, of , the 

drfendemi in this prosecution, maheth oath emd saith, that the plea 
hereunto annexed is true, in substance and matter' of fact," It 
may be necessary to mention that, although usual, it u not 
essential that the plea should state that the defendant was 
baptited by such a name ; sajTing that it is his name, and by 
that name he was always called and known, is sufficient* 
6 Mod. 116, 1 Salh, 6. ffardw, 286. Com, Dig. Abatement, 
F. 17. A idea of misnomer of surname, may be easily framed 
finom the above. See a precedent, Cr. Cir, C\ 46. See also a 
precedent of a plea of no addition of degree or mystery, Cr, Cir, 
C. 393; false addiiion if place of residence, 1 ff^ent, 36. 

The replication to this plea, is in form thus : '' and hero^ 
npon J, N," (the clerk of the peace, or clerk of the arraigns)^ 
" who prosecutes for our said Lntdthe King in this behalf, saith 
that the said indictment, by reason of any thing by the said James 
Long, in his said plea above alleged, ought nut to be quashed ; 
bectuue he saith that the said James Long, long before, and at 
the time of the preferring of the said indictment was, and still is 
known as well by the name of George Long, as by the name of 
James Long, to wit at the parish tforesaid, in the county afore- 
said : and this he the said J, N, prays may be enquired of by 
the country, Sfc." In general, however, instead of replying, 
H is better, if tiie grand jury be still ntting, to alter the in- 
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dictment, liy subitituting the name by which the defendant 
has pleaded, for the name in the indictment^ and to haye it 
preferred again and found, and the defendant again arraigned 
upon it ; in which case, he^will be estopped by hia pl^ in 
abatement, from again pleacUng a misnomer. 

This iasue is generally proved thus : the defendant gires in 
evidence his certificate of baptism, with evidence of identity, 
or proves by parole evidence, that he has always been called 
James and not George ; and the prosecutor, on the other 
hand, proves that upon some occarion he has assumed the 
name of George, or that he has usually gone by that name, 
But it may be questioned, perhaps, whetl^r the proof of this 
issue be not entirely on the prosecutor. It is sud, indeed, to 
have been decided, that if a defendant aUcge in his pka, that 
he was hapHted by a certain name, he will be held to strict 
proof of that feet ; 1 Camp. 479. 1 Pk, £0. 220; but this is 
a mistake ; for even snppoong the proof of the issue to be 
upon the defendant, he cannot be called upon to prove the 
inducement to his. traverse, which is neither travenable nor 
traversed by the prosecutor. 

The judgment for the defendant, upon a plea in abate- 
ment, is, tiiat the indictment be quashed ; 5ee 10 Etuii 87 ; 
and, if the indictment were for a misdemeanor, he is imme- 
diately discharged ; but if for felony or treason, he is remanded 
until a new indictment has been preferred, llie judgment for 
the King, in misdemeanors, is final ; in treason and felony, 
that the defendant do answer over. 
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Sect. 3. 

Gmerai luue. 

Hie general issue is pleaded by the prisoner vkw ttoce at the 
bar, in these words, '* not guilty ;** the clerk of the arraigns 
then asks him how he will be tried, and he answers " ly God 
and my country,*' But when the record is made up, the gene- 
ral issue appears upon it thus : *' And he the taid J. S.^ forth-' 
with being demanded, concertdng the premises in the said indict' 
went above spedfitd and charged upon him, how he wUl aepdt 
himself thereof, saith that he is not guilty thereof f emd thereof 
fwr good and evil he puts hhuelf upon the fiountry." And the 
similiier is then added thus : << And J. N," (the clerk of the 
peace or clerk of arraigns,) **who prosecutes for our said 
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Lurd the Kbtg in tkia beka^^ doih the Mhe,** Therefim let 4 
jury come, &c., eo prooeediiig with the award of the vetdre* 

ia informations, and in indictments for not repairing roadf 
and bridges, &c., where the defendant is allowed, or fproHAt 
to iHppear hy Mamej, lOie general issue is legolaily enr 
grossed, and filed with the pro|»er officer. It is in form thus i 
**jiMd the Mod J, S., by A. B, hie attorney^ cometh into court 
here, tmd haotngr heard the said indictment [or infimmtion^ 
ready eaith, that he ienot guiiiy of the .udd premdoet in the eaid 
indictment [or infitmuaion\ ohaoe opedfied and charged upon hbns 
mod oftkiM the omd J, S, putt khnt^upon the country" After- 
wards, in making up the record, the similiier is added thns : 
** And J. N, who protecutet fir our said Lord the King in thit 
heha^, doththeUhe" if it be pleaded to an indictment at the 
assizes or sessions ; or if to an indictment in the King*s 
Bench, then thns : << And Edmund Henry LuehtngUm^ Eoquire, 
coroner and attorney fir our said Lord the King, in the court of 
dur oaid Lord the King, before the King himoey, who prooecutoe 
fin- our said Lord the Kin^ in this behedf, doth the Uhe ;" or if 
to an information, then uns : ** And the oaid attorney generaif 
[or coroner and attomeyl if our oaid Lord the King, who 
prooecutet at tfareeaid, fir our taid Lord the King, doth the 
Uhe. 

The general issue makes it incumbent upon the prosecutor 
to prove every &ct and drcumstanoe constituting the offence, 
as stated in the indictment or information. On the other 
hand, the defendant may give in evidence, under this plea^ 
not only every thing whidi negatives the allegations in the 
indictment, but also all matter of excuse and justification. 



Sect. 4. 
J^fedal Pleat in Bar, 

Af all matter of excuse and justification may be given in 
eiddence under the general issue, a special plea in bar seldom 
oocors in practice ; in fact, the only instance, (with the ex- 
ception of the pleas of auter/oit acquit, &c., which shall be 
treated of in the several sections of this chapter,) in which a 
special plea in bar seems requisite in criminal cases, is, 
where a parish or county u indicted for not repairing a road 
or 1|ridge, &c., and wishes to throw the onus of repairing 
upon some person or persons not bound of common right to 
repair it ; in which case they must plead specially the Ita^ 
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Inlily of tluB party to vepairy and tbe reaaonof his liabilltf^ 
80 89 to take m caie but of t|ie coiomon law rnley tliat 
emy JbJifl^way ibaU be repaired by the pariab^ and e<nsFf 
bridge by the coiinty, in whlcli it la situate. See prtefdent* if 
Mickpkm, pofi' Toe folloidng are the fomn of apedal pleaa 
in bar* replicationa, and rejoind^n. 



Special Pleat, 

*' And the said J. S.^ in idt ewn preper pereon, eemetk info 
court herCf and having ktard the taU indictment , [or u^bmm' 
iion\ readf saithy that our taid Xjord the King ought natfitrthet 
toproeecute the said indiettnent agaimet him the iaidJ* S*i 6a- 
eoMfe he eaith, thatj" [&c., ao proceedlBg to atate the matter 
of tlie plea ; and oonelndinf ^na] t ** And tUt he the taid 
/. S, it readtf verify : wherifitre he prayt judgmenif and that 
ly the court here he may be ditmitted and dtaduerged from the 
idd premit et in the taid indictment aboee tpecifed,'' 
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MepUcaHem, 

** And hereupon J. n:' {iSKt deifc of the peace, or clerk of 
the arraigna) ** who proteeutee for our taid Lord the King, in 
thU behaj^, taftj that hp rtaton of amf thing in the taid plea 
of the taid J. S. above pleaded m bar alleged, <mr taid Lerd 
the IBng ought not to be pretbided from protecutmg the taid 
indictment agatnet the taid J. S»i becaute he tajft that,' [ftc, 
BD procee^ting to atate the matter of the replication ; and 
concluding thoa :] ** And tMt he the taid J, N. prayt mt^ 
be enquired of by the country." Or if it condude with a veri- 
fication, then thus : ** And thit he the taid J. N, it ready to 
ver^! wherefore he prayt Judgments and that the taid J. S. 
may be comHcted of the premitet, in the taid indictment above 
tpe^/ML 

Where the plea ia to an Indictment in the King's Bendi, 
Ae replication commences thns i ^* And hereupon Edanmd 
ffenry Luthington, Etfdre, coroner and attorney ef our taid 
Lord the Jldfigf in the court iff our taid Lord the Kmg, be^ 
fyre the JHhtg hknte^, who protecutet fir our taid Lord the 
Kb^ in thit behaVt *«y»» ^lud by reaton of," &c ftc^aad 
thp eondudon thus : ** And thit the taid coroner and attorney 
qf our taid Lord the King, ptayt," &c. &c., aa aboye. 
Where the plea is pleaded to an information, the replication 
is thus : ** And iht taid attorn^ general [or coroner and 
mtttmeu] of our taid Lord the Kmg, who protecutet at tfire^ 
i^^t,that ^ retuon rf" &c. &c. " And thit the taid 



Sp0eiai Pleat m Bm. 51 

ttttorNty gatefol [or coroner tmd aitomejH of mtt mM Lord 
ike Kingi pretjfe" &c. &c.> as aboye. 

If tbe Replicatum oondiide to tfaie ooontiy, the eiwUUter ia 
then added, in maldng np the record : *' And Ike mdd J. 5. 
denk the Bhe:** therefore let a jorv come, &C., eonrooteed- 
ing with the award of the vetdre. Bat if the replication con-» 
eMe with a l^erification, the defondant most then rcijoin. 

Mefoinder, 

**Amdihe9ttidJ. S.^ eu to the eaid repUcaiUm ofihesmd 
J» N. to the tedd plea of Urn the eaid J, 5., mrM, that oat 
Lord the Kbtgj iy rmuon ef a$af Hdag hy the eaid J. N. te 
that repMcatiom aBeged, ought notjiarther to prooeeate the eaid 
iadiehaent agaiaet him the eaid J. 5.; becaaee he eaith^ that," 
[&c., M> proceeding to state the matter of the r^oinder ; 
and concluding thus i] ** And tf thie^ he the eaid J, S. pate 
hiauey open the eoaairy** Or, if it be necessary to oonehi^e 
with a verification, the conclusion may be in tne same form 
as in a plea, f^ide eapra. 

Haying thus given the forms of special pleas, &c. generally^ 
we shall now proceed to treat of those which nsoally ocenr 
in jnractioe, in this order; 

1. Aaierfoie Acfoit, 

2. AMterJide Cmeoici, 

3. AaterfUe Attaint, 
4r, Pardon* 



1. Avterfeie Atqudt* 

^Vhen a man is indicted for an oflSence, and aoqutted, he 
cannot afterwards be indicted for the same oifonce, provided 
the font indictment were sach that he coald have been law- 
fiiUy convicted on it ; and, if he be thus indicted a second 
time, he ipay plead aauirfuie acquit, and it will be a good bar 
to the indictment. Theteue test by which tke question, whe- 
ther such a plea js a 'Sufficient bar in any particular case, 
may he tried, is, whetlier the evidence necessaijr to siqiport 
the second indictment, would have been sufficient to pro- 
covB a legal conviction upon the forst 1 Brod, tfBing.iJZ. 
See this caee, and tee 9 £Mf 437. 

Thus, an acquittal upon an indictment for burglary and 
larceny, may be pleaded to an indictment for a larteny of 
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the same goods ; because upon the former indictment, thtf 
defendant might hare been convicted of the larceny. But if 
the first indictment were for a burgiaiy, with intent to com- 
mit a krceny, and did not charge an actual larceny, an 
acquittal on it would not be a bar to a subsequent indictment 
for the larceny ; tee 2 Hale, 245 ; beoiuse the defendant 
could not have been convicted of the larceny on the first in- 
dictment. An acquittal upon an Indictment for murder, may 
be pleaded in bar of anodier indictment for manslaughter ; 
Fast. 329. 2 Hale, 246 ; because the defendant might be 
convicted of the manslaughteron the first indictment. So, 
amierfois acqidi of petit treason, is a good bar to another 
indictment for murder, and i comoern, for the same reason. 
ForT. 325. 329. 2 Hawk, c.35. #.5. So, an acquittal upon 
an indictment for manslaughter, is, it seems, a bar to an 
indictment for murder. Fott, 329. 

But an acquittal upon an in<fictment in a wrong county, 
cannot be pleaded to a subsequent indictment for the offence 
in another county. 4 Co. 45 a. 46 6. Cmn* Dig. JruMciment, 
L, So, an acqmttal upon an indictment for a felony, is no 
bar to an indictment for a misdemeanor, and ^eonoerto. 2 
Hawk. c. 35. #. 5. An acquittal as accessary, is no bar to 
an indictment as principal, and ^ converto, 2 Halef 244. 
Jbtl. 361. 2^a«;A. C.35. #. 11. So, an acquittal upon an 
insufficient indictment, is no bar to another indictment for 
the same offence. 4 Co. 45 a. Where the defendant was for- 
merly indicted for forging a will, which was set out in the 
in^ctment ^us : ** I John Stylet," &c., and was acquitted 
for variance, the will given in evidence commencing ** John 
Stylet," without the <* /" : it was holden that he could not 
plead this acquittal in bar of another indictment, reciting the 
will correctly, ** John Stylet," &c, JR. v. Cogan, 2 Leach, 
503. 
The following is the form of the plea ofmUerfoit acquit : — 
*' And the taid J, S., in hit oum ftoper permm, cometh into 
court here, and having heard the taid indictment read, taith, 
that our taid Lnd the King ought not further to protecute the 
taid indictment agauut the taid J. S,t because he taitk thaf 
heretf^e, to wit, [at the general quarter sessions of the 
peace, holden at**— ^so continmng the caption of the former 
indictment,— << it was presented, that the said J. S., (then 
and there, and thereby described, as J. S., li^ of , 

the county aforesaid, labourer), on the third da^ of," 
ice,, continuing the indictment to the end; renting it 
however in the past, and not in the present tense. Recite 
alio the remainder of the record to the end of the judgment, 
in the past tense, inlike manner. Then proceed thus] : ** At 
by the record thereof more fuShf and at large appeart ; which 
said judgment ttiU remaint in fidl force and ^ect, and not in 
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the tetui reversed, or made void, And the taid J, S,, m fad 
MdiJkf that he the eaid J. S,, and the taid J. S. so indicted 
and aeftdtted as last foresaid, are one and the same persoH, 
and not other andd^ferad persons s and that the [felony and 
larceny] «f which he the said J. S. teas so indiiied and ac- 
quitted as qfbresaid, and the [felony and larceny] , of which he is 
now indicted, are one and the same [felony and larceny], and 
not other and different [felonief and larcemea]. And this 
he the send J, S, is ready to verify : wherefore ^ preys judg-' 
ment, and that by the court here he may he dismissed and dis^ 
charged from the said premises in the present indictm^ specified,** 

If the indictment be for felony or treason, the defendant, 
besides this plea of autetfois acquit, should also plead oyer to 
the feIonv> &c. In such a case, therefore, continue the 
the plea Uius] : And as to the felony and larceny of which the 
said J, S. now stands indicted, he the said J. S. saith that he is 
not guilty thereof i and of this he the said J. S, puts himself upon 
the country. 

Where the offence is alleged in the two indictments to hare 
been conmiitted at different times, or places,they are neverthe* 
IcM sufficiently identified by the above general ayerment, that 
th^ aie one and the same offence. But uone of the indictments 
appear to be for the murder of a person unknown, or for 
liunceny of the goods of a person unluiown, and the other for 
the murder of J. N., or for larceny of the goods of J. N. : 
the plea should idso arer that the person so described as a 
person unknown, and J. N., are one and the same person, 
and not different persona. So, if one indictment be for the 
murder of J. N., or for larceny of the goods of J. N., and 
the other indictment be for the murder of J. G., or for lar- 
ceny of the goods of J. G., the two offences may be iden- 
tified by an ayerment that the said J. Gf was known as well 
by the name of J. N. as J. G. See 2 Hawh, c, 35. f . 3. It 
majr be necessary to observe, tiiat the record of the former 
indictment and acquittal, must be set out in the plea ; other- 
wise it will be bad upon demurrer. \ M.Hf 8, 183. 

In the case of a plea of amterfois acquit, a jury are sworn 
liistanterto tij the issue ; 2 Leach, 541 ; and therefore there 
is no replication actually pleaded upon the part of the crown. 
But a crotication and nmiliter must be entered upon the record, 
when afterwarda made up. The form may be thus ; ** And 
hereupon A, B** (the clerk of the peace, or clerk of arraignt) , 
** who prosecutes for our said Lord the King, in this behalf, says, 
that ^ reason ef any thing in the said plea of the said J, S. 
above pleaded in bar aUegi, onr said Lord the King ought not 
to be precluded fiom prosecuting the said indictment against the 
oaid J, S, I bwanse he toys, that there it not ofiy record of the 
said ss^posed acquOtai, in maimer . and form at the taid J, S. 
kath iUte M Aw taid pka alleged f and tMt he the taid A, B, 
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prayt may he empired of hy the emaUry^ And the said J.^^ 
doth tie me." Tlierelore let a jny come, &c. Or instead of 
t fti id erin g an usne as to the record^ the proflecuCor nkay (it 
should seem) tender an issue as to the Identity of the par^. 
Tlie rrplicatioli condndes to the eoantry, and no day la 
I^Ten to bring in the record, as in civil actions ; because in 
criminal cases, there can be no trial by the record, it mnst 
be by jnry only. 

The proof of the issue lies upon the defendant. To prove 
ity he has merely to prove the record, in tiie manner pointed 
out hereafter, under the title evidence, Ck,2,e*S,i <"^ 
secondly, to prove the averments of identity contained in his 
plea. 

2. Aaterfoit Comrid, 

A man convicted of a clergyable felony, and who hsa 
prayed the benefit of clergy, may i^ead such conviction and 
prayer of clergy, in bar of any subsequent indictment, eitlier 
for the felony of which he was convicted, or for any other 
deigyaUe felony committed hy lam previoosly to Ids convic- 
tion. See Hat. iS Ed, 3, c. 5. SELc.4. lQJBi.c.7, %Hawk. 
c. 3Gw This plea, like that of aaterfoie acquit, mnst set out 
the record of conviction to the allowance of clergy or judg- 
ment, induave, add must contsin an averment either thiit 
the offences charged in the former indbctment tatd in the 
present one, are one and llie same offence, and not other 
and different, or that die felony charged in the present in- 
^tment waa, ftf at all] commuted previoudy to the former 
conviction. 

3. Anierfmi Atiaini, 

If a man be attainted of treason or felony, he cannot 
afterwards, whilst the attainder remains in force, be indicted 
for another felony, whether sucb other felony were com- 
mitted before or after his attainder ; because, beinff already 
attainted, and therefore dead in contemplation of law, and 
Ins property forfeited, a prosecution for any other offence 
would be useless. To this, however, there are some ex- 
ceptions. Where the attainder is revased for error, it cannot 
be, pleaded ; although it may be pleaded until actually re- 
versed, however erroneous it may be upon tiie fece of it : 
and secondly, where it is necessary to indict the defendant aa 
mindpal in a felony, in order to bring the accessaries to 
justice, the formier attainder is no bar. An attainder of 
felony, also, is no bar to an indictment for treason. Where 
an attainder is reversed by parliament, or the Judgment 



Speciai Pleat In Bar, S5 



^mealed hj the King't paHion, it may stilt be pteided in bar 
of the felony of ^mcn the party was attaintled, bot not of 
febnies committed afterwards. See 2 tteJe, 250» ifc. ABi^ 
Com. 330. 

TTie plea of eaUtffeie aitaM merely atets oat the record, 
with an arerment as to tiie identity of the defendant, and 
oondadcs in the nsnal form. 

4. Pardmu 

A pardon may be pteadled in barto theindtiitment ; or, after 
verdict, in aittest of judgment ; or, after jnd^ent, in bar of 
execntlon. But it must be observed, that it is necessary to 
{dead it the first opportnmty the defendant may hare of doing 
ao ; for if, for insiineey m haye obtained a pardon before 
arraignment, and histead of pleading it in bar, he plead the 
genend issoe, he shall be deemed to have widted tne benefit 
of it, and cannot afterwards airafl himself of it in arrest of 
JndgUMaHf. 1 Rn, Rep, 297. KeL 29. What has now been 
mentioned, however, rektes to the Kinc's eharter of pardon 
only ; for a statute pardon need not oe pleaded, Fmt, 43. 
SiaM^. 103 «. 3/fwf. 234. Phmd.9Z, 84, unless there be 
exceptions in it ; 2 Hak^ 252. 3 /ml. 234 ; nor can the 
defendant lose ^ benefit of it by Ut own laches or negfi- 
gence. 

The plen must allege tiw (isfldon to be mste the great 
seal. \B.9fP. 199. See FT. Bi, 479. 2 Jtf. 799. The let- 
ters patent are set out hi it, with profert ; and it concludes 
tbna : ** By rmtiofi of wkkk eM kttere pageit$, ike eeiitJ, S. 
pi^tkaiiftheeemrtherekemasf he dk miue d emidleehargedfnm 
ike said premieett (h the eaidimiMmmi tpee^fieA,'* If there be 
ai^ yarianee in the description of the offence or party be- 
tween the pardon and the indictment, it may be made good 
in the plea by averments of identity, in the same manner ae 
in the plea of aaierfib anfnU. See amie, p» 53. 
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A demurrer in criminal cases, seldom occurs in practice. 
Hie defendant seldom demurs to the indictment, because he 
may have the same advantage upon the plea of not guHty, or 
by motion hi wrast of judgment, that he could have upon a 
demurrer; 2 Hale, 25/; and because also it is matter of 
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dooibt whether jndp^ment agaiiurt the defendaot upon a de- 
murrer to the indictment be not final, and not merely a 
judgment to answer orer. A demmrer upon the part of the 
crown, also, is yery unusnal, as sperial pleas in fact seldom 
occur in practice. The following are forms of demurrers 
and joinders. 

Denutrrer to am iMtBctment or Tt^brmation, 

** And the said J, S,y in hit own proper person, cometh into 
court here, and having heard the said indictmeni [or tafir- 
MO/iofi] read, saiih thai the said indictment [or tt^orma' 
tion] and the matters therein contained, in manner and farm as 
the same are above stated and set firth, are not sufficient m tawy 
and that he the said J.S, is not bosmd hy the lam rf the land 
to answer the same : and this he is ready to verify, ffherefbre, fift 
want of a sufficient indictment, [or infirmtdkm\ in this be^ 
half, the said J, 5. prays Judgment, and that, hy the court here 
he may he dismissed and discharged fiom the said premises in 
the said indictment \qx infirmaiumj^ specified,' 
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Joinder,. 

** And J, N,, who prosecute* fir our said Lord the King, in 
this beha^, saith, that the said indictment, and the matters 
therein contained, in mamier nndfirm as the same ttre above stated 
and set firth, are sufficient in law to compel the said S. S, to an- 
swer the same ; and the said J, N,, who prosecutes as afiresmd^ 
is ready to verify and prove the same, as the court here shall 
direet and award, /f^herefore, inasmuch as the said «/*• S, hath 
not answered to the said indictment, nor hitherto in any manner 
denied the same, the said J, N,,for our said Lord the ISng, prays 
judgment, and that the said J, S. may heconmct^ of the premises 
in the said indictment specified." The like form, mutatis mu" 
tandis, may be adopted in the case of informations, and of 
indictments in the court of King's Bench. 

Demstrrer to a Plea in Bar, 

** Ana J, N,, who prosecutes for our said Lord the King in 
this hehaif, as to the said plea of the said J, S, by him above 
pleaded, saith, that the same, and the matters therein contained, 
in manner and form as the same are above pleaded and set firth, 
are not sufficient in law to bar or prednde awr said Lord the King 
from prosecuting the said indictment against him the said J, S. ; 
and that our said Lord the King is not bound by the law of the 
imd to answer the same : and this he the ttdd J* N,, who fra* 
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temtet at tfwmMi it rtaAf to verify, Wktr^t^ fyr want tf 
antfideiU plea iaikit IduOft he the tatdJ.N.^firtmr taii 
Lard the OBrng, frmyt judgment, and that the etdd J, S. nu^ he 
comMedefihe fremitet in the taid iadietama tpecified." Tht 
Uke fonnSy nmtatit mutaadit, may be adopted in tbe case oi 
nformationf > and of In^Bctmente in the conrt of King*! Bench 
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** And the eaid J. S. taithj thai hit taid plea h^ htm abene 
pleaded, and the n mlte rt therein contained, in manner and form 
at the taamtare abwe pleaded and tet forth, are taJ/ieienUn lata 
to bar andprechde anr taid Lard the Kbtgr from p roteatU ng the 
taid indktment agaimt him the taid J, S. ; and the taid J. S, it 
ready to verify mtd prove the tame, at the taid eoart here thali 
direct and award, ff^herefvre, inatameh at the taid J. N,, fur 
oar taid Lard the iOng, hath not antwered the taid plea, nor 
hitherto in any manner denied the tame, the taid J, S. praptjudg^ 
meat, and that by the court here he atay be ditwidtted and dit^ 
charged from the taid premitet in the taid indictment apedfied:* 

A demurrer upon the part of the crown, or of the defendant, 
has the effect of laving c^pen to the camt, not only the plead- 
ing demurred to, Irat the entire record, for their judgment 
nponitasto the matter of law ; Hoh» 56, per Hobart, 1 Sound. 
285 ft. 5 ; and if two or more of the pleadings be bad in sub- 
stance, the court will give judgment against the party, who 
comnutted the first feult. Thus, for instance, if the indictment 
be bad, there shall be judgment for the defendant, although 
the bar be also insufficient. 5 Co, 29 a, tee Arch, PI, 4r Bv, 
319, 320. Or, even if it appear upon the face of the record, 
that the court have no jurisdiction of the oflence charged in 
the indictment, the d^endant may take adyantage of tUs 
matter upon the demurrer. 1 T. R, 316. 



Sect. 6. 



Counterpha of Clergy* 

Besides pleas in abatement, the general issue, and special 
pleas in bar, there were formerly what were termed declina- 
tory pleas, namely, the plea of sanctnanr, and the plea of 
derry. llie plea of sanctuary, however, is no longer m use, 
privuege of sanctuary having been abofiahedby stat. 21 Joe, !• 
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c. 28 ; and liie plea of deigy never ocean in prictioty becanie 
it it more adnuitaffeoas to tbe priaoner to pny dei^ »fter» 
then to plead it beme, eonTictioii. Where clogy ia pleaded, 
the crowB aaawcra bj a replication ; wiwre pnqred merely 
after eoikiiction, the ptoadiog upon the part of the crown, 
atating reaaons why clefgy should not be grmted, ia termed 
a counterplea of clergy. 

Before we proceed to ghre the form of a connterplea of 
deigy, it may be necessary to notice the cases in which it 
may bie pleaded. The benefit of clergy is allowed in all caaes 
of felony, unless taken away by the exfNness words of an act 
of parliament. 2Hale,SS0, In high treason, petit larceny, 
and misdemeanors, it was never allowed, Cleigymen are 
entitled to it, aa often as they oiiend ; 2 Hak, 375 ; and 
consequently when a clergyman prays clergy, a counterplea 
of cle^ cannot be pleaded. The only thinff to be obserred 
with respect to clergymen is, that in order io claim the be- 
nefit of deigy a second time, they must produce their orders. 
4 Hen. 7. c. 13. But peers, peeresses, and lay commoners, 
are entitled to the benefit of clergy but once ; and there- 
fore, if they have been once conyictod of a clergyable felony, 
and afterwards claim the benefit of clergy when indicted for 
felony a second time, the clerk of arraigns, or derk of the 
peace, may plead in bar a counterplea of clergy. The coun- 
terplea may be in this form :•>- 

" And J. N., who protecuiet fur mar said Lord the King in 
thit behafff (httmng heard J. 5., wh9 now here tUmdt comnded 
of having wUaw/kUy and feianiomly, and against the fmn rf the 
ttahUe in mch cote nutde and prooidedf caanterfeited one piece 
of copper money of this reabn, called a farthing, pray the hen^ 
ofdsrgy, and ^ the ttatute in each cote tnade and provided, to 
be aUewedkian in thie behalf), taUh, that the said J. S. ought 
not to be allowed the said benefit of clergy, or of the statute in 
such case made and provided : because he saith, that heretofore, 
and before the comsnitting of the saidfekny, by the said J, S,, 
of which the said «/. S. now stands convicted at aforesaid, to wit, 
[at the general quarter sessions of the peace," &c., so con- 
tinuing to recite the record, from the caption of the indict- 
ment to the judgment, IndusiTe, as in the plea of auterfbis 
acquit. See Ante, p. 62. Then continue the counterplea thus ] : 
** At by the record and proceedingt thereof, more fvUy and at 
large appeart : which sM judgment still remains in full force and 
^j^, not in the least reversed or made void. And the said J. N., 
who prosecutes as <tforesaidy in fad saith, that J, S., who was so 
indicted and convicted, and to whom the benefit of clergy was so 
allowed, as last aforesaid, and the taid J S., who now hero 
standi convicted as first eforesaid^ are one and the same person, 
and not other and deferent pertont. Wherefore, becmtte the 
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mid J. S. kaik nitttdg hetn mtmiMHi t» detgf^ and mttowed 
the hm^ nf ike atmhOe in eudk cam made and fnaided, ike 
mad J* N,, fir mtr eaid Lord the King, ffOfe Jaelpne$U, and 
that hethe said J. S.,J6rtie/elanjfofwhldkhenawhv9 9tande 
eoaaicted a» firH efi/riaidf may receive jadgmeni tc dk accord^ 
ing «o Incr.'* 

The pofecotor niiitt proTe Hut tnbttanoe of the ooanter- 
plea : that is, he mutt prove the record of the former con- 
inction, and aUowiooe oi defgy, ia the manner pointed out 
hereafter under the title eHdenoe ; and pror* the identity of 
the defendant, hy parole e\ddence. 



60 



PART II. 



EVIDBNCE^ GENERALLT. 



CHAPTER L 

fFTuU AUegoHont must be proved. 

Wbb&b the defendAut pleads the general issue^ not giulty, 
the proBecutor U obliffed to prove at the trial every fact and 
circumstanoe stated in the indictment, which is material, 
and necessary to constitnte the offence. So, where the repli- 
cation, or other pleading on the part of the prosecution, con- 
sists of a genend traverse of the defendant's pleading, the 
defendant mnst prove the facts thos traversed and put in 
issue. See Arch. PL ff Ev. 329, 330. The parts of a plead- 
ing, required to be tiras proved, may be considered under 
the following heads i — 

TVme.] The day and vear on which facts are stated in the 
indictment or otiier pleading to have occurred, is not in 
general material ; and the facts may be proved to have oc- 
curred upon any other day previous to the preferring of the 
indictment. SeeAnie,p. 14. ^Toft, 301, lSalk,2^9. 9 St. 
TV. 587--605. 543^552. Fut. 7, 8. To this rule, however, 
there are these exceptions ; namely, Fhret, Tliat in all cases 
where bills of exchange, promissory notes, or other written 
instruments, not under seal, are pleaded, the date, if stated, 
must correspond with the dkte of the instrument when pro- 
duced in evidence at the trial ; otherwise the variance will 
be fatsl. 2 Camp. 307 n.See4k Camp. 209. Arch. Pi. ^ Ev. 
331, 332. Secomdiy, as deeds may be pleaded either accord- 
ing to the date which they bear, or to the day on which they 
were delivered (Arch. PL tjf Ev. 100.), if a deed produced 
in evidence, bear date on a day difierent from that stated in 
the pleading, the party producing it must prove that it 
was in fact delivered on the day alleged in Uie pleading,^ 
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oUwnriae the yariuice inll be fatal. TUrdbf^ if aajr time 
suited in a plea^ng, is to be proved by matter of reeord» 
the slightest variance between the time so stated, and that 
appearing from the record when produced, will be 
fatal. 5eel7.A.656. A T. R. h9^. W EaeU hW. 2 Saumd. 
291 &. I H,Bl 49. Fmarthhy when the precise date of any 
fiict, ii necessary to ascertam and determine with precision 
the oAsnce charged, or the matter alleged in excuse or jus- 
tification, any me slightest variance between the pleading 
and evidence in that respect will be fstal. See Arch, PL ^ Ev, 
332. And, tattfy, in burglary, and house-breaking (on stat. 
39 E\ c. 15), the former must be proved to have been com- 
mitted in the night time, the latter to have been committed 
in the day time, although the day on which the oifence is 
charged to have been committed is immaterial, and it may 
be proved to have bcMsn committed on any other day previous 
to the preferring of the indictment. In murder, also, the 
death must be proved to have taken place within a year and 
day from the time at which the stroke is proved to have been 
given« 

Place.'] It is not necessary to prove that the facts stated 
in the indictment or other pleading, occurred in the parish or 
place therein alleged ; it is sufficient to prove that they oc- 
curred within the county or other extent of the court's jnris- 
diction. 2 Hawk.c.2&.*,9A. Ante^ p.lA. But they mnst 
be proved to have been committed within the county, or 
odier extent of the court's jurisdiction, otherwise the defend- 
ant must be acquitted. And where a forged bill of exchange 
was found upon J. S., who rended in Wiltshire, and had 
rerided there about a year, under a fiUse name, but which 
1^ bore date more than two years previously to its heang 
found upon him, and at a time when he lived in Somerset- 
ahir e : on an indictment against him for a forgery of the bill in 
Wiltshire, this was holden not to be sufficient evidence of 
the offence having been committed in that county. R, v. 
Crocker. 2 New. Sep. 87. 

To the above rule, as to the parish and place being imma- 
terial, there are, however, these exceptions ; namely. First, 
that it the statute upon which the indictment is filmed, give 
the penaltv to the poor of the parish in which the offence was 
eommitted, the oifence must be proved to have been com- 
mitted in the parish stated in the indictment. Secondly, 
upon an indictment agunst a parish for not repairing a road, 
the part of a road out of repair, must be proved to be within 
the parish ; and the same in all other cases, in which the 
place where the feet occurred is a necessary ingredient in the 
offence. Thirdly, if a place mentioned in pleading be stated, 
as part of the description of a written instrument, or is to be 
proved by matter of record, any the sUghtest variance be-^ 
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tween the place is stated, and that appearing from the writ- 
ten imtrnment or leoord when prodnoed, wifi be frtal. Set 
9 Bmt, 188. 4 TtnmU 700. 671. 6 roiatf. 394. 2 Gm^. 5 «. 
274. AndyUutktt wbeie tte place is atated aa matter c^local 
description, and not as venue merely, the sBghtest Tsrianoe 
between the description of it in the indictment and the eri- 
dence, wfllbeihtaL Thos, for Instance, in an indictment for 
stealing in tiie dwelling hoose, &c. for bmglavy, arson, 
shooting into a house witii intent to kill, or for forcible 
entry, or the Uke, if there be the sBghtest variance between 
the indictment «Dd evidence in the name of the parish or 
place where the house is situate, or in any other description 
given of it, the defendant must be acquitted. Hie rule is 
the same, in this respect, in criminal cases, as in civil 
actions; And wliere, in an action for non-residenoe, the 
paridi was s^fled in the declaration 5/. EUMurg^ and 
the real name appeared in evidence to be Sf > Eikdbmrgaf it 
was holden a fetal variance* 2 3. tfP, 281. So, in an action 
for a nnisanoe in erecting a weir, if it be described in the 
declaration to be at U., uid be proved to be at a lower part 
of the same water, called T., the variance is fetaL 2 Sati, 
500. In treapass for breaking and entering ahouse, situate in 
the parish of ClericenweO, it appeared at tne trial that there 
were two parishes in Clericenwdl, namely, St, Jtematt and St* 
JoAii'#, and that the house was rituate in the former ; and 
Gibbs, C. J., nonsuited the pUdntiif for tiiis variance. 1 /Tolf, 
523. But where, in ejectment, the premises were laid to be 
in FarnhoH^ and moved to be in Faernhasn Roytd^ it waa 
hidden not to be a fetal variance, unless it were shewn that 
there were two FwrnkamM, 13 JEsif, 9. St9 Arch, PL tf 
jEv.3S3. 

Also, if it appear in evidence, that there b no sudi place 
Witlun the county, as that where a treason or felony is alleged 
in the indictment to have been committed, it should seem 
that the defendant must be acquitted ; the stat. 9 Hen, 5. gt* 
1. c. 1. enacts, that the indictment in such a case shall be 
void. 

The i^fmiee chargei^l Every offence conristo of certain acta 
done, or omitted, undisr certain circumstances ; all of which 
must be stated in the indictment (see onCf , p. 15) , and be 
proved as laid ; any material variance between the feet laid 
and the feet proved, will be fetal. Tlius, for instance, where 
in an indictment fiv olitainiug money by felse pretences, the 
felse pretence stated was that the defendant said that he had 
paid a sum of money into the bank, and the proof was that he 
said that asum of money had been paid into me bank, without 
saying by wliom ; the defendant was acquitted for the variance. 
Lord EUenborougfa holding that there was a diiference in sub- 
stance between t£e two assertions. R^ v. Pktfow, I Cem^, 494. 



Soidaue. 63 

In an in^ctment for larceny, the eridence most coiTopond 
ftrictly with the indictment, as to the species of goods stolen ; 
as, for instance, an indictment for stealing a pair of shoes, 
cannot he sappcxrted by evidence of a larceny of a pair of boots. 
Where an mdictment on stat 15 0, 2. r.34. and 14 G.2. c, 6. 
(which make it felony without benefit of deiigy to steal any 
cow, ox, heifer, &c.; chaiged the defendant with steaJing a 
cow, and in evidence it was proved to be a heifer, this was 
bokten to be a fetal variance ; for the statute having mentioned 
both cow and hdfer, proved that the words were not consider- 
ed by the legidatare as synonymous. B, v. CoaAe, 2 JEoif , P, C 
617, Latek, 123. tee aito I Camp. 212. But a variance in the 
nomberof ^ articles, or in their valae, is immaterial, provided 
the valne proved be sufficient to constitute the offence in law. 
So, if there be ten different species of goods enumerated, and 
the prosecutor prove a larceny of any one or more, it will be 
sufficient, although he fell in his proof of the rest. In an in- 
dictment for Iwceny, also, the property in the goods must be 
atricthr proved as laid ; that is, the pmon whose goods they 
are allegied to be, must be proved to be either the actual owner, 
or the Imilee, of them. See ante, p. 10. Even where an intUct- 
ment for burglary charged the defendant wtthbreakinganden-^ 
tering the house of J. D., with intent to steal thegoods of J.W., 
and it appeared in evidence that no goods of any person of the 
name of J. W. were in the house, but that the name of J. W. 
had been inserted in the indictment bv mistake, the judges held 
that the variance was fetal, and the defendant was according^ 
acquitted. R, v. Jenit, 2 Eatt, P, C, 514. So, if it appear m 
evidence that the alleged owner of the goods is a feme covert, 
the defendant must be acquitted, 1 Hale^ 513, for thev are, in 
law, the goods of her husband. So, if a burglary be aueged to 
have been committed in the house of J, G., and it turn out in 
evidence to be the dwelling house of J. S., the defendant must 
be acquitted for the variance. Leach, 286. So, if a larceny be 
alleged to have been committed in the house of J. O., and it turn 
out in evidence to be the dweUing house of J. S., the defendant 
must be acquitted of tiie steaBng in the dwelling house, and 
foond guilty of the simple larceny merely. So, in all other 
cases, amaterial variance between tne indictment and evidence, 
in Uie name jof the party ii^ured, will be fetal, and the defend- 
ant must be acquitted. Or if he he-described as a person to the 
jurors unknown, and it appear in evidence that his name is 
known, the defendant will be acquitted. See 3 Camp, 264. 
1 HoH, 595. And where, in an indictment for receiving stolen 
gcx>ds, the principal fekm was described as a person to thejurors 
unknown, but it appeared in evidence that he was known, the 
receiver was acquitted for the variance. R. v. WaHkery 3 Camp, 
26A. 

Sums of money stated in an indictment, need not be proved 
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■8 laid, $eeJLy. GUham^ 6 T, R, 265, unlets they fonn part of 
the description of a written instrument, or the exact sum be of 
the essence of the offence. 

Records produced in evidence, must be strictly confonnable 
with the statement in the pleading they are intended to prove ; 
the slightest variance in substance between the matter set out 
and tl^ record produced in evidence, will be fiital. Ilie nde in 
criminal cases in dus respect, is the same as in civil actions. 
S«t Arch, PI. if Ev. 338, and the authorities there cited. Thus, In 
an action for a malicious prosecution, the declaration having 
stated that the indictment afterwards, to wit, on the 25th day 
of Feb. 1791, came on to be tried, and by the record when 
produced the trial appeared to have been on a dillierent day, the 
pUdntiff was nonsuited, although the day was laid under a videU" 
cet. 4 T.R. 590. cont, 9 East, 157. Ace. 11 JSaf/,508. 2 Sound. 
291 5. So, an allegation that the plaintiiFwas acquitted by a 
jmy in the court of our lord the King, before the King himself 
at Westminster before the chief justice, and discharged there- 
nponby the court, washolden not to be proved by a record stating 
the trial to have been at nisi prius^ and the plaintiff to have 
been dischaiged by the court in bank. 2 Camp. 193, 11 East, 
508. So, where the return of a writ was lud to be in the 25th 
year of the King's reign (under a videlicet), and the writ itself 
appeared to be returnable in the 24th year, the court held the 
variance to be fatal. I T. R. 656. But where an indictment 
for peijury state^ that a certain cause (in which the peijury 
was alleged to have been committed) was tried at the assizes 
before £. W. one of the judges &c., it was holden to be proved 
in substance by the nisi prius record, wldch stated in the usual 
form that the cause was tried before the two justices of 
asrize, one of whom was E. W. 14 East, 218 «. see I T.R. 
237 n. 240 n. 

Where the matter of a written instrument is introduced in a 
pleading by the words <* according to the tenor following," or 
** o/tke tenor following," cr** in the words and figures fallowing," 
or ** the words and matter fi^owing," or in foct any other words 
which imply that a correct redtal is intended^ see ante, p. 20, 
21, any the slightest variance between the instrument set out 
and that produced in evidence, is fatal, 2 East, P. C. 976. and 
see Id. 961, even although the pleader need not have set 
out more tiian the substance of the instrument in that particu- 
lar case. A mere literal variance, however, (that is, where 
the omission or addition of a letter does not alter or change a 
word so as to make it another word, 2 Stdh, 661. Cowp. 229.) > 
wiU not be material; as, for instance, '^recdved^'for <*reiceved,'* 
Leach, 145, 2 Eatt, P. C. 977, '' undertood" for << understood," 
Cowp. 229, or the like. On the other hand, if the matter of a 
written instrument be introduced by words which imply that 
the substance only, and not the very words, of the instrument 



It set oat, as, for instance, by the words ** in substance as 
follows," 3 Bam, ^ Jld. 503, or <<to the effect following," 
2 Saik. 417, or « in manner and form following," I Doug.l^S, 
Lemeh, 227, or the like ; if ^ instmment produced in evidence 
l»e in substance the same with that set out, it will be sui&cient. 

If a written instrument be described in pleading, as jmrpwrUng 
to be so and so, the instrument when produced in eridenoe 
must appear upon the face of it to be what it is described in the 
pilling as pu rpor t ing to be, otherwise the yariance will-be 
ratal, and may be taken advantage of at the trial, or (if the in* 
atmment be also set out verbatim in the pleading) the opposite 
party may demur, or bring a writ of error. ' As, for instance, 
where the instrument was described in an indictment, as " a 
certain paper writing purporting to be a bank note," and the 
note produced, thomrh msde to resemble, varied materially in 
its form finom, a real bank note, the defendant was acquitted. 
Jt. V. JioHet, 1 Dmg. 300. So, where a bill of exchange was 
described in an indictment as <' purporting to be directed to 
one J. King, by the name and description of J. l^ng," the 
judgment was arrested ; for if it were really directed to 
J* Ring, it could not purport (that b, appear iqwn the fiioe of 1^ 
tobe directed to J.King. R,y,Reading, lEatt, 190in,Leach,672. 

Where words are the gist of the offence, and consequently 
Mi out in the indictment they must be proved strictly as laid ; 
if there be any material variance between the words proved and 
those laid,"»even if laid as spoken in the third person and 
proved to have been spoken in the second, 4 T.R, 217, or laid 
as spoken affirmaliveLy, and proved to have been spoken by 
way of interrogation, H T. IL 150, or the like;-* the defendant 
nnist be acquitted. But if some of the words be proved as laid^ 
nnd the words so proved be sui&cient to constitute the offenco 
for iriuch the defendant is indicted, failing to prove the remain- 
der of the words will not be material. The rule is the same as 
in civil actions for defamation. See2fr, BL 790. 2 Bam, ^AUL 
756, 7 TauHi. 205. Where words are laid as an overt act of 
treason, it is sufficient to prove that the words really used 
were the same in substance as those laid, for the reason men- 
tioned mle, p. 21. 

It has already been observed, that the intention of the party 
at the time he commits an offence, is often an essential ingre- 
difi|t in it ; and in such cases it is as necessary to be proved, 
as any other feet or drcumstance laid in the indictment. The 
intention, however, is not capable of positive proof; it can 
only be implied from overt acts. Therefore, if it cannot be 
impUed from the facts and circumstances which, together with 
it, constitute the offence, other acts of the defendant, from 
which it can be impUed to the satisfeiction of the jury, must be 
proved at the trial. See 6 East, 464. 

If a man be charged with an offenoci as principal in the first 



clMpee> evidence of hie bdng prindiMd In the leeond degree 
wm raiiport the indictment ; and i euOra : as, for instance, if 
A. and B. be indicted for unorder, and the indictment charge 
that A. gave the mortal stroke, and that B. wis present aiding 
and abdmng ; evidence that B. gave the mortal stroke, and 
that A. was present aiding and a&tting, will support the in- 
dictment. Fcti. 351. 9 Co. 67 b, Phwd. 98. Also, in conspfara- 
cies, and even in liigfa treason when it oon^ts of a cons^raC]^, 
not only the acts of the defendant himself, hat also all tiie acCS 
of his accomplices done in fnrfherance of the common object, 
no matter where committed, may be given in evidence against 
him. A ▼. £fan^, £^f , P. C. 98, 99. A ▼. 7<Mile, /d. 98. As 
a foundation for such evidence, however, the existence of the 
conspiracy must first be proved; l2dly, evidence must be given 
to connect the defendant with the conspirators; and,3dly,it 
must he proved that the person, wliose acts are ibout to be 
given in evidence. Was connected with the defendant in the 
same conspiracy. SeeA,Y, Lavty 9 St, Tr. ^670, &c. 

In indictments upon statutes, we have seen {mUty p. 25.) 
that wheitft an exception or proviso is mixed up with the des- 
cription of the otfenes, in the same clause of the statute, the in- 
dictment most shew, negatively, that the psr^r, or the matter 
{deeded, does not come within the meanhig of sudi exception 
or proviso, lliese negative averments seem formeriy to nave 
been provied in allciuesby the prosecutor; but the correct rule 
upon the subject seems to be, that in cases where the subject of 
such averment relates to the defendant personally , or is pecuBar- 
ly within his knowled^, the negative is not to be proved by the 
prosecutor, but on the contrary, the aflitmative must be 
proved by the defendant, as matter <^ defence : but, on the other 
hand, if the subject of the averment do not relate personally 
to the defendant, or be not pecidiarly within his knowtedge, 
but on the contrarv, either rebite personally to the prosecutor, 
or be peculiarly witiiin Ids knowledge, or at least be as much 
witliin his knowledge, as within the knowledge of the defend- 
ant, the prosecutor must prove the negative. Thus, infor- 
mations upon the game laws must negative the defendant'^s 
qualification to Idll game: but tlus negative need not be 
proved upon t^^e part of the prosecution ; on the contrary, the 
defendant must prove the affirmative of it^ as matter of de- 
fence. R, V. Titmer, b Ai. if S, 206. On the other h^nd, 
upon an htdictment on stat. 42 G, 3. c. 107. ; 1., which makes 
it felony to coivse deer in an inclosed ground, without the 
consent of the owner,— that the deer were coursed wUkomt the 
amsent of the owner* must be proved upon the jMurt of the 
prosecution. See R, y. Rogers, 2 Camp,_ 654. 

Where a statute talces away the benefit of clergy from a 
conmion law felony, if oonunitted under certain circumstances ; 
if, upon an Indictment under the statute, the prosecutor 



txrote the felony to have been oomnilttedy hot fail in prorlng 
It to have been committed under the drcnmitanees ipedfiea 
in tiie fltatDtey the defendant shall be oonTicted of the oom- 
mon law feloDy onhr. So, if a misdemeanor at common law 
be made addinonauy penal by ttatnte^ if committed nndef 
certain drcomstances, the defendant shall be convicted of the 
mi<demeanor at common law, if the proiectttor lucceed in 
proving the oommlssion of the offence, but ful in proving that 
it waar committed under the drcumstanoei spedfled in tbtf 
atatote. 2 Hale, 191, 192. Upon an indictment lior peijn^, 
it is snAdent if any one of Uie assignments of peijufy bcr 
proved. See 2L. Aaym, 886. Upon an indictment for high 
treason, proof of any one overt act is snffident, provided the 
overt act so proved, be a sufficient overt act of the treason 
laid in the inActment. 1 Ifak, 122. Fbti. 194. 2 Hmok, 
e, 46. «. 3ft. In larceny, if any one of the articles enttmerated 
in the indictment, of a suffioent value, be proved to have 
been stolen Wthe defendant, it is snffident. SeeoMte, p. 22.634 
So, in all other cases, if the facts and drcmnstances wiuch 
constitute the oflRence, be proved, all beyond may be rejected 
as surplusage. As, for instance, where the defendant was 
charged in the incQctment with having committed arson in the 
night time, and it was proved that he committed it in the day 
time, he was convicted, and the conviction was liolden good 
by the judges. JL v. jaafon, 2 Emif P. C. 1021. So, if a man 
be indicted for robbeiy near theUghway, R, V.^onft, 2 £aif, 
P. C. 785, or in a dwelUng house, A v. Pffe, tfJLv, John* 
fan, /dL, ud the prosecutor prove the robbeiy, bttt fail ill 
proving it to have oeen conunitted near the highway or in the 
dwdling house, Ae defendant shall nevertheless be convicted ; 
for robbery is a felony without benefit of clergy, wherever 
committed. But if ttie essential ingredients in an offence be 
stated in an indictment with greater patticulaii^ tlian is 
necessary, the unnecessary allef^itions used in tiie description 
of such ingredients cannot be njeeted as surplusage, but 
must be proved as laid. See anie^ p, 19. 

Matter ^f drfence, ^.] Matter of defence, when given in 
crridenoe under the general issue (and which is almost inva- 
riably the- case, eee AnUyp, 49), is proved by parol evidence, 
or by records or other written evidence, according to the rules 
laid down in the next diapter ; when pleaded, and put in issue 
by the reptication, it is also proved in the same manner, but 
subject to the same roles as to variance, that have just now been 
laid down with respect to indictments. And the same, as to 
matter of replication, &c. 

Matter not aOeged, in what caset.1 The general rule upon 
this sulject, in crimUial as well as avil cases, isy that notlung 
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iliaU be given in evidence, which does not direcUy tend to the 
pfoof or disproof of the matter in issue. Tbfcre is in ^ct no 
exception to this rule, in criminal cases, although there are cer- 
tainly some cases which seem to be so. In high treason, by 
Stat. 7 & 8 fT. 3. r. 3. #. 8, no evidence shall be admitted or 
given of any overt act that is not expressly laid in the indict- 
ment ; yet this does not prevent overt acts not laid, from being 
given in evidence, if they be direct proof of any of the overt 
acts which are laid ; it. v. Mookwood, 4 SL Tt, 661, 697, HoU^ 
683, 685. om^ Me 4 SU TV. 722,731. 6 M 282, 284. ¥k»U 9. 
22. R, V. Watmmy 2 Stark, 1S4 ; and if any one overt act be 
proved against the defendant in the proper county, acts of trea- 
son tendmg to prove such overt act, though done in a foreign 
county, mav be given in evidence. Foii, 9. 22. 8 Si, Tr, 218. 
9 ilr. 580. S58— 562. 4 ItL 627, 655. 6 Id. 292. 8 Mod. 91. 
Or if the treason connst of a conspiracy, anv act of the defend- 
ant's accomplices, dooetu ftiilherance of the common design, 
although not laid as an overt act in the indictment, may be 
given in evidence, provided it be direct pro6f of an overt act 
laid. R. V. Hardy, 1 BatH, P, C. 98, 99. So, in ordinary cases 
oTlonspiracy, acts done by some of tiie conspirators in the 
county in which the offence is laid, b^g |>roved, acts done hj 
others of the conspirators in other counties may beg^ven in evi- 
dence. R, V. Bmvety A East, 171 n. And in an indictment 
against persons for & conspiracy to carry on the business of 
common cheats, evidence was admitted, of the defendants 
having made false representations to other tradesmen, besides 
fliose named in the indictment. R. v. Roberts, 1 Can^, 400. 
In R, V. Hunt and others, 3 Bam. if Aid. 566, upon an indict- 
ment for conspiring and unlawfully meeting for uie purpose of 
exciting disaffection and discontent among lus Miycsty's sub- 
jects at Manchester, it was holden that me previous conduct 
of a portion of Ae assembly, in training, &c. and in assaulting 
persons whom they called spies, was competent evidence as to 
the general character and intention of the meeting, although 
the effect of it as to each particular defendant was a distinct 
matter for the Consideration of the jury. It was also holden, 
that it 1^ competent to shew, as against Hunt, (who, though 
a stranger except by poUtical connection, had been invited to 
preside as'chairman at the meeting,) that at a similar meeting 
in another place, holden for an oQect professedly similar, cer- 
tain resolutions had been proposed by that person ; it being in 
its nature a declaration of his sentiments and views on the par- 
ticular subject of such meetings, and of the topics there dis- 
cussed. But the court held xSsX evidence of the misconduct 
of the military and others, in the subsequent dispersion of the 
meeting, was properly refused by the judge at the trial, as ir- 
relevant, and having no bearing upon the intention and objects 
of the meetixig, which intention and objects obviously existed 
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pfeviaiuly to the alleged misoonduct of the militaoy, attempted 
to be given in eTidence. 

Where a pukty knowledge upon the part of the defendauty ii 
to be proved, the prosecutor is allowed to gi?e in evidence 
other instances of his having committed the same offence for 
which he is now indicted. As, for instance, upon an indict- 
ment for disposing of and putting away a forged bank note, 
knowing it to be forged, the prosecutor may give evidence of 
other forged notes having been uttered by the prisoner, at 
other times, before or after the commission of the offence for 
which he is indicted, in order to prove, or at least to raise & 
presumption of, his knowledge that the note in question was 
foilged. R, V. f^ACe, 1 Hew Rep, 92. R. v. Tatienall, Id, 93 n. 
So, upon an indictment for uttering counterfeit money, it is 
competent to the prosecutor to prove that other pieces of such 
counterfeit money were foqpd upon the defendant, or were 
uttered by him at different times. Id, 95. 

And nearly the same rule applies, where it is requisite for the 
prosecutor to prove malice upon the part of the defendant. As, 
for instance, upon an indictment for murder, former attempts 
^f tbe'd^endantto assassinate the deceased, would not only 
he reclfeitablei in evidence, but would be very strong presumptive 
proof of malice prepense. So, for the same reason, former 
menaces of the defendant, or expressions of vindictive feeling 
towards the deceased, or .in fju^t the existence of any motive 
Ukely to instigate him to the commission iof the offence in ques- 
tion, are also in such a case receivable in evidence. In a dvil 
action for defemation, the plaintiff is always allowed, in order 
to prove the malice of the defendant, to give in evidence other 
words spoken by the defendant, besides £ose set out in the de- 
claration ; 2 Stark, 457. 1 Camp, 49 ; and the same, in actions 
for Ubd. PeaJke^ y, P, C, 74. 166. 

Upon an indictment for a rape, the defendant may give 
genml evidence of the woman's character for want of chastity. 
or he may prove that she had before been criminally connected 
with him, but not that she had been criminally connected with 
others ; R, v. HodgmM, 1 Fh, Ev, 190 ; and the same, upon 
an indictment wi& intent to commit a rape. 2 Stark, 243. 
Upon an indictment for libel, the defendant has been allowed 
to give in evidence such other parts of the same publication, as 
were fairly conuected with the libel in Question, and upon the 
same topic, in order to disprove the motive imputed to him by 
the indictment, and to shew the fair construction that shoidd 
be put upon the passages therein set out. R, v. Lambert ^ 
Perry, 2 Camp, 398. And in Home Tooke*9 case (1 Eaet, Pp 
C, 3b), it being proved upon the part of the prosecution that 
the defendant had cBstributed several publications advocating 
republican principles, and which ^as offered in evidence in or- 
4er to induce a presumption that parliamentary reform (wbkh 



m9B expected to be let up by the prisoner in Us defence) Was 
A mere pretext to cover lus treasonable porposes : tbe defend- 
janty ittorder to rebnt that presnmpcion, was allowed to give in 
evidence a book npon paztuunentary reform, written by him 
and pnblished twelve years before. 

The prisoner also will be allowed to call witnesses to speak 
generally as to his character, but not to give evidence of parti- 
cular actions, unless such evidence tend directly to the dis- 
proof of some of the facts put in issue by the pleadings* 

He several cases now mentioned, when carefully oonn- 
dered, will be found to be, not exceptions to> but rather 
illustrations of, the rule above mentioned, namdy, that no- 
thing shall be given in evidence, which does not tend directiy 
Co the proof or disproof of the matter in Issue. In most or 
them, the evidence admitted, tended dhnectly to the proof of 
the knowledfie or intention of the delendant, at the time of 
the commission of the oifirace, and which waa a material in- 
gredient in the crime imputed to him. In the case of nqpe, 
above mentioned, the evidenoe tended to shew the great im- 
probalrility of aiqr resirtance upon the part of the woman, and 
also, that tiie woman was not eutitied to credit as a witness. 
As to /evidence of the defendant's character, it can be of avail 
only in doubtfol cases : where the probabilities of the defend^ 
ant s guilt on tito one side, and the probabilities of his inno» 
cence on the otiier, are nearly equal, satisfectory testimony 
as to his general good character for honesty or humanity, 
may lu^re the efl^ct of raiang a weU founded presumption in 
the minds of the jurors, that a man of such a character, could 
not have been the perpetrator of the larceny or murder im- 
puted to him ; and in this sense it may be deemed evidenoe 
tending to the disproof of the matter in issue. 

Where the offence is stated in general terms in the indict- 
ment, as, for instance, where the defendant is indicted as a 
common barretor or common scold, or for keeping a common 
gambling house, or bawdy house, {ue ani€,p, 15} the prose- 
cutor is allowed of course to give evidence of all the particular 
Cacts which constitute the offence ^us generally stated in the 
indictment. 
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CHAPTER II. 

The Maimer of Proving the Mmttert fui im Ittnie. 

£viDBVCB may be classed under three heads : adminions 
or confessionsi presumptioiiSy and proofs. These we shall 
conuder fiiUy, in the several sections of Uus diapter. But 
before we enter into a particular consideration of the subject, 
it maj be necessary first to notice one or two rules relating 
to evidence generally. 

Firti^ it is a general rule, that tiie best evidence the nature 
of the case will admit of, must be produced^ if it be possible 
to be had ; but if not possible, then the ueyt best evidence 
tiurt can hie had shall be allowMl. For if it appear that there 
is any better evidence ensting than that which is produced, 
tiie very non-production of it creates a presuvaption that, if 
produced, it would have detected some falsehood ^diich at 
present is concealed. 3 BL Cam, 368. GUb, En, 16. 1 tfkaw, 
397. Cartk, 230. HoU^ 284. 1 Salk. 281, 3 £<ul, 192. Se^ 
^drch, PL 5r JBv» 353-«-357. Therefore, before secondary evi- 
dence b offered, a foundation for it must first be hud, b^ proving 
that better evidence cannot be obtained. Thus, for ustance, 
the best evidence of the contents of a deed or other written 
instrument, is the written instrument itself; secondary evi- 
dence, a copy, or parol evidence of tiie contents of tiie 
original. Therefore, before a copy of a written instrument, 
or parol evidence of its contents, can be recdved as proof, 
the absence of the original instrument must be accounted for, 
by proving that it is lost or destroyed, or that it is in the 
possession of the opposite party. 

Records, however, are seemingly an exception to this rule, 
for they are proved by exemplifications or other copies, in all 
cases, unless they be records of the court in which they are 
to be produced, imd the matter of record form the gist of the 
pleading to be proved. This exception has been adopted fiK>m 
necessity $ requiring the record itself to be given in evidence, 
would be productive of great inconvenience, for it probably 
ndght be wanted for that purpose in several parts of the king- 
dom, at the same time ; beiBides, by removing it from the 
place in which it was deposited, there woi^ niecessarily be 
great danger of its beinff lost Oilb. Em, 7, 8. For the same 
reasons, journals of the nouse of lords, or house of commons, 
—a bill, answer, depontioos, and decree In equity, in most 
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«a8C9,^— libel » answer, depositioiis, &c. in the ecclesiasticAl 
jand admiral^ courts, in most cases,— the rolls of a court 
haron, and other inferior courts,— parish registen— entries in 
.corporation books, or the books of public companies, relating 
to &ings public and general^-^may all be proved by copies. 

When the copy of a document, (the document itself not 
being evidence at common law), is made evidence by act of 
parluunent, a copy must be produced ; the original is not 
made admissible evidence by implication. 2 Camp, 121 ». 

Where a written instrument is in the hands of tiie opposite 
pacty, it is necessary to serve him or his attorney with a notice 
to produce it ; and if he do not producie it at the trial, jin pur- 
suance of the notice, then, upon proving the service of the no- 
tice, you will be allowed to give secondary evidence pf its con- 
tents. The rule in this respect is the same in criminal as in 
civil cases. 2 T. R, 201 n. But in cases where the nature of 
the pleading gives sufficient notice to the defendant of the sub- 
ject of inquiry, so that he may prepare himself to produce the 
written instrument, if necessary, for his defence, a notice to 
produce it is not required : thus, for instance, it has been 
Aolden that, in trover for a bond, the plaintilT may give parol 
evidence of it, to support the general description of it in the 
declaration, without having given the defendant previous no- 
tice to produce it. How v.. Hail, 14 East, 274. So, upon an 
indictmeAt for stealing a bill of exchange, parol evidence of it 
was admitted, without a notice to produce it. B, v. ^icklet, 
1 Leach, '630. So, upon an indictment for administering an 
unlawful oath, where it appieared that the defendant sead the 
oath from a paper, parol evidence of what the defendant in 
fact said, was holden to be sufficient, without giving hini no- 
tice to (OXKluce the paper. 6 Easi, 42 1 . So, where a seditious 
meeting came to certain resolutions, and the defendant, who 
was chairman, gave a copy of these resolutions to another 
person, it was holden that this copv might be given in evidence, 
without a notice to produce the original. B, v. Hmitt 3 Bam^ 
if Aid. 566. In the same case, it was also holden that it was 
not necessary to produce or account for banners bearing oer- 
tain inscriptions, &c. exhibited at such meeting, but that parol 
evidence of such matters, by eye witnesses, was perfectiy ad- 
missible to shew the general character and intention of the 
assembly. Id. See I Arch. Pr. B. B. 149. 

Seoonitlyy it is a general rule that hearsay is no evidence ; 
and for two reasons : what the other person said, was not upon 
oath ; and the party who is to be affected bv it, had no oppor- 
tunijty of cross examining him. Gilb. Ev. .149. To this rule, 
however, there are some exceptions, arising from necessity : 
1. Heartay is admissible to prove the death of a person beyond 
sea ; Sul. K^. P. 294. 15 East, 293.-2. Hearsay is good evi- 
dence to prove a prescription, Bui. N» P. 295, or custom, 14 
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East, 327 it. 18 Eatt^ 62, and for this purpose elderly wit- 
Besses are usoaUy eidled to prove what they heard in thor 
yonth from eldeny persons upon the sabject ;— 3. what a int- 
ness has been beaid to say at another time, nuiy be giten in 
eridence, in order to invaGdate or confirm the testimony he 
gives in ooort ; 2 Hawk, e, 46. #. 14. GUb. Ev, 150 ;— 4. Upon 
nn indictment for murder, the dying declarations of tlie de- 
ceased are receivable in evidence, if it appear that be was con- 
scioos ofhis being in a dying state at the time he made them. 
1 Str. 499. 1 East, P. C. 357. 2 Leach, 566. 638. And where 
two such declarations were made, the second of which alone was 
reduced into writing, in the presence of a maffistvate, this written 
declarati o n not being forthcoming at the trial, the judges held 
that. In the absence of it, the first declaration was admissibie 
evidence. R, Y.Reiwm ^ TroMter. 1 Sir. 499. The dying decla- 
rationsof an accomplice,are also holden admissible in eindcnce, 
B, y. Tinckler, 1 Eati, P. C. 354, 356, provided he were 
at the time such a person as would be competent as a witness. 
B. V. Dmmmottti, 1 Eati, P. C. 353, 1 Leach, 378. 

Having thus noticed these two general rules, we shall now 
proceed to consider the remainder of thb part of our subject, 
under the following heads : 

Sect, I. ^dniusions and Confessiwu* 

2. Pruaaytthtu. 

3. WrUten Evidence, 

4. Parol Emdence, 



Sect. 1. 
AdnUnsiona and Confeuion*, 

lu'wbai caae9.'\ Tlie admission or confession of a fact by the 
defendant, renders it unnecessary for the prosecutor to prove 
it. 2 Hawk, c. 46. s. 31. Seel Leach, 349 n. 2 Id, 625. 728. 
This admission or ooofesaon, is of four kinds : — 

1. Where the defendant in open court confesaess that he is 
guilty of the offence with which he is charged in the indictment. 
After this, a trial is unnecessary ; and the court have nothing to 
do but to award judgment. The court, however, are usually 
very backward in receiving and recording such a ooofession ; 
and will generally advise the prisoner to retract it> and plead 
to the indictment. 2 Hak, 225. 
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2. Where the de fan dmt, mum an Indiotmeiit ^r a taMt- 
tMtDOV, jrwMf hiiBielf to th« Kiiig> iMrcy» aod deriim Co iob^ 
mil toaamaOfine's which aobniiaaion, tha eowtmayaecqFt of 
if thf7 thiakfi|» withoQt pattiof tha defendant to a diiacteon- 
fmon« 3^«nkA.c.31. «.3. 

3. Whara the detodant, upon hia evamiBation helore jih« 
ticaa of the pence, on a ehafge of mandanghter, or other 
AJopy, nnder atat 1 4- 2 PA. 4* J/, r. 13. »* 4, 2 4- 3 PA. 4- Af. 
e. 10, or, at eonunon law, on a chaxve of any other oiiBnoe, 
admiti ei^ier hia mSt, or any ftct which mav tend to paore 
it at the trial* Thia exaniination mqat not he npon oatfi 1 
1 JMr, Stti ; if it be, the comt iriU not allow it to he given 
In eiidenee ; and where it waa in writing, and porportad to 
hnve been taken i^on oath, l^ Bkmc^ J. even reftned to ad. 
nit pand evidence to prove that Uie priaoner, at the time of 
Ida wramination, waa not hi fiict awcHn. JZ. v, Smiic » «/• I 
SUofk. 242. 

4. Where the defendant makca an admiarion or oonfearion 
of hia gnilt, or of any feet which may tend to the proof of ity 
to any other perMm; and dedaiationa of a defendant, thoogb 
made aa a witneaabeforea committee of the home of commopa, 
and under compidaorv proceaa, were holden by Ahbt/t, C* J., 
in R. ▼. MeneroM, (2 Stark, 366), to be admiaaible againat 
the defendant, npon an indictment for corruptly granting 
licenoea to public hooaea. 

All theae aeveral apeciea of confeaaion, to be of eifect, 
muat be voluntary. And in the caae of a confeaaion before a 
magiatrate or other person, if it appear that the defendant waa 
induced to make it by any promise of favour, or by menaces, 
or undue terror, it diall not be received in evidence against 
him. 2 Hale, 285. See 2 ZeocA, 636 n. 1 Leaek, 299. 327. 
So, if tiie promise or menace, &c. take place previously to 
tiie prisoner's being brought before the magiatrate, and the 
confearion be before the magistrate, the court will in general 
refoae to admit the oonfeasion to be given in evidence, unless 
it appear that the priaoner waa undeceived by the magiatrate, 
and cautioned by him not to expect the favour, or not to 
regard Uie menacea, held out to hUn. 2 EaUf P, C, 658, and 
see 1 PA. JSv» 113. The only questions in these cases are,— 
waa* any promise of favour, or any menace or undue terror, 
made use of, to induce the prisoner to confess ; — and if so, 
waa the prisoner induced by such promise or menace, &c. 
to make tiie confession attempted to be given in evidence. If 
the judge be of opinion in the affirmative upon both theae 
questions, he will reject the evidence. If, on the contrary, 
it appear to him, horn circumstances, that, although such 
prcnniaea or mCnacea were holden out, thejr did not operate 
upon the nund of the prisoner, but that hia confearion waa 



▼oluDtaiy notinthiitftiidiny, and he wm not bianed hf wudt 
impresuoni in making it, the judge will admit the endenoe. 
Although a oonJeaaion, for die above or any other w a a o n a, 
maj not be reoeiTabk in eyidenoe> jFet any d i aoo v e r y that 
takea plaoe in conaeqnence of snch conleaaion, will be ad- 
mitted : aa, for instance. If a man by promiae of fkvonr, be 
indnced to confeaa tiiat he knowingly received oertain atoleB 
goods, and tfiat they are in snch a room in his honse, and 
the goods be found tiiere accordingly, altfaough the confession 
itself cannot in that case be given in evidence, yst it may be 
proved, that in consequence of something the witness heaid 
from the defendant, he found the goods in qnestkm in tiie 
defendant's house. Jt, v. Loekhmrt^ 2 BaHf P. C, 558, 1 
Lnchy iai^itrndtee I Leack, 300. 300ii. 9f 301 n. 

Hmo jmoeeii.] AVhen a defendant pleads guilty, if he persist 
in his fiea, it is immediataly recoided by the proper olBcer } 
and the same, where a defendant yields himself to the King'a 
mercy, and desires to submit to a small fine. In other caaes, 
the admission or confestfon must be proved at the trinL 

A confession before a magistrate, if taken down in wri%-> 
ing at tiie time, sliould be produced, and proved by the ma* 
gistrate or his cleric to have been duly taken ; m€ 1 Hmk^ 
585. 8 Ha»h, c. 46. s. 3. 1 Leack, 240. 348 ; but if it be 
deariy shewn, that the ezaoiSnation of the defendant was 
not leduced to writing or peihaps if the writing be lost or 
destroyed, then parol evidence of it mav be admitted. See 
JL V. Lamb* 2 Leacky 629. Where the examination was 
taken in writing, but the prisoner refused to sign it, without 
saying whether it was correct or not, Mr. Baron Wood tt^ 
ftised to admit it in evidence. R. v. TeHeote, 2 Stark. 483. But 
in LamVs case (2 Leach, 625), wliero It appeand that the 
written exanunation, at tiie time it was taken* was read over 
to the prisoner, and that he admitted it to be true, but refas- 
edto rign it: the judges held that it was admissible in evidence, 
in the same manner as if he had signed it ; that a prisoner's 
confession, if not reduced to writing, mav be given in evi* 
dence agahist him ; and k/ortiori if in Writing, although not 
signed by him ; for its b^ng reduced to writing, rendBrs it 
less doubtful, and entitles it to greater credit. Perhaps the 
distinction between written examinations signed and unsigned, 
may be correctiy stated thus : if written examinations be 
not signed by the defendant, it is not evidence of a confession 
per §e f but the person who thus reduced the examination to 
writing, may pive parol evidence of it, referring at the same 
time to the writing, for the purpose of refreshing his memory ; 
but a written examination, signed b^ defend^et, is evidence 
per te, and merely requires parol evidence of the msgistra^ 
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or his clerk, that it was correctly taken, and read oyer to th# 
prisoner before he signed it. 

Admissions or confessions to other penons than magis- 
trates, if in writing, are proved as any other written instru- 
ment ; if by parol, are proved by parol evidence of some person 
who heard them. In ah cases of high treason, a confession in 
open court, predndes the necessity of proving the treason by 
witnesses. 7^8 ir.3. c. 3. t. 2. 1 Ed. 6. c. 12. #. 22. 5 ^ 6 Ed.6, 
c.l l.«. 12. Fbtt. 241. In treasons not nilatlug tothe coin or seals, 
coniSession of an overt act upon an examination before a ma- 

r* itrate, or other person having authority for that purpose, 
proved at the trial by two witnesses, is sufficient to convict 
the defendant; R, v. FroHcia, 1 Eatt, P, C. 133 it. Fost, 
243 } but evidence of a confession to a person not having such 
authority, although proved by two or more witnesses, can 
only be received in corroboration of the other evidence in 
the case, and the treason must still be proved by two wit- 
nesses, notwithstanding. R. v. fViUu^ 8 Si. Tr. 250, 255 ; 
mndiee Flti. 243. Tlus, however, must be considered as 
having reference only to confessions given in evidence as proof 
of the offence charged in the indictment : but a confusion 
before a magistrate or other person, may be given in eridenoe 
to prove a collateral feet, as, for instance, that the defend- 
ant is a natural bom subject, (R, v. raughan, 5 St. Tr. 25. 
R. V. Stmth. Fast, 242.) or the like, and may be proved by one 
witness, as in ordinary cases. In cases of high treason re- 
lating to the coin or sesJs, confessions are proved as in ordinary 
cases, whether they be confessions of the principal treason, 
or of ooUatend fects merely. Seel ^2 Pk. Sf M. c. 10. #. 12* 
ande. II. #.S.. 

And in all cases, the whole of the confession should be 
given in evidence: for it is a general rule, that the whole of 
the account which a party gives of a transaction, must be 
taken together ; and bis admission of a fact disadvantageous 
to himself shall not be received, without receiving at the 
same time, his contemporaneous assertion of a feet favour- 
able to him, not merely as evidence that he made such asser- 
tion, but admissible evidence of the matter thus alleged by 
him in his discharge. 4 Tmati, 245 ; atui see the Queen*s case, 
2 Brod. df Bing. 294. 

Also, it may be necessary to observe, that a man's con- 
fession is only evidence against himself, and not against hu 
accomplices. 1 Hale, 585. 2 Hcaok. e. 46. «. 3. R. v. Tong, 
KeU. 17, 18. R.Y. Boro»ki, 3 Str, Tr. 474. In TinAler*4 
case, however, the dying declarations of an accomplice, were 
holden by the judges to l^good evidence against the principal ; 
and the majority of the judges were of opinion, that this evi- 
dence would of itself be sufficient to convict, although the 
testimony of the accomplice, if living, would not, unless cor- 
roborated by other CTidence. 1 Easf, P. C. 354. Also, ii^ 
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cases of conspiracy » and of high treason in compassing the 
King's death, &c., any thing said or written by pne of the 
accomplices, not as a confession simply, but for the purpose 
of furthering the common design, is admi^sibjle eyidence 
against the others. See R, y. fyatson, 2 Stark, 140. 141 ; and 
see ante, p. 68. 



Sect. 2. 
Presumptions. 



Pbesumptiye, or (as it is usuaUy teamed) circumstantial, 
evidence, is receivable in criminal as well as in civil cases : 
«nd indeed the necesrity of admitting such evidence,, is more 
obvious in the former than in the latter ; for in criminal 
cases, the possibility of proving the matter charged in the 
plejiding by direct and positive testimony, is much more rue 
tlum 14 ovil actions. 

A presumption is, where some fiusts being proved, another 
follows as a natural or very probable conclusion from them, 
so as readily to gain assent from the mere probability of its 
having occturred, without further proof. The fact thus assented 
to, is said to be presumed ; that is, taken for granted, until 
the contrary be proved by the opposite party : stabitur prac' 
swmptUmij donee probetur in contrarium. Co, Lit, 373. And 
it is adopted the more readily, in proportion to the difficulty 
of proving the fact by positive evidence, and to the obvious 
fiuahty of disproving it, or of proving facts inconsistent with 
it, if it really never occurred. 

These presumptions are of three kind# : violetu presump- 
tions, where the facts and circumstances proved, necessarify 
attend the fiict presumed ; Giib, Ev, 157 ; probable presiunp- 
tions, where the facts and circumstances proved, usualfy 
attend the fact presumed ; 3 Dl. Com. 372 ; and Ught or rash 
presumptionsy which however have no weight or validity at all. 
Id, Gilb, Ev, 157. Co. Lit, 6 b. If, upon an indictment for 
murder, it w&re pioved that the deceased was murdered in a 
house, and that the defendant was immediately afterwards seen 
running out of it with a bloody sword in his hand : these facts 
raise a violent presumption that the defendant was the mur- 
derer ; for the blood, the weapon, and the hasty flight, are all 
circumstances necessarily attending the fact presumed, namely, 
the murder. Co, Ut, 6 A. Stnundf, 179 a, Gilb, Ev, 157. So, 
upon an indictment for stealing in a dwelling house, if the de- 
&ndant were apprehended a few yards from the outer door, 
ivith the stolen goods in his possession, it would be a violei^ 
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]imiiiiipCbiiol hifl)la▼il^{ aU^d them ; Imt if they were firand 
at his lodgfaig9» some time after the hureeny, and he refiise 
to accowit for Ijjs po awri on of them, tlua, together ^i^ pfroof 
that thej were actoallj stolen, woold amount, not to a violent, 
but to a probable presumption merely. So, upon an indict- 
ment for arson, proof that property, which was in the house at 
the time it was burnt, was afterwards found in the po ssessi on 
of the defendant, raises a probable presumption that the de- 
lendant was present and concerned in the arspn. See R, r. 
ittdbnim, 2 Eaitf 1035. Where, upon an indictment for per* 
junr, in fiedsely taking the fteehold^'s oath in the name of 
J. W. at a parliamentary election, it was prored that the free- 
holder's oath was administered to a person who poled on the 
second day of the election by the name of J. W., that there 
was no such person in fact as J. W. ; that the defendant voted 
on the second daxr, though he was not a freeholder ; that he 
did not vote in his own name, or in any otiier than tiie name 
of J. W. ; thait there was but one fidse vote giyen on the 
second dsqr's poll; and that the defendant some time afterwards 
boaated that he had dome the friek^ and was not paid enough for 
ihtjob, and was afraid he should be puUedfir kit imtvate : the 
court hdd that tUa waa safllcient evidence for the jury to pre- 
sume that the defendant v^ted in the name of J. W., and con- 
aeqnendy to find him gml^ of the cfaaige in the indictment. 
IL V. Prke, 6 BmH, 323. Upon an indictment for disposing of 
and putting away a forged btmk note, knowing It to be forged, 
proof that the defendant has passed other forged notes, rHises a 
probable presnmption that he knew the nola, for the passinif of 
which he is now indicted, to be foiged $ and if, in additiott 
to this, it be proved that tiie defendant, when he passed 
these notes, gave a felse name or address, it amonnts to a vio- 
lent presumption of his guilty knowledge. And the same, upon 
indictoMnts for uttering counterfeit money. Intention, uso, 
can be but matter of presmnptiOb, arising either from the facta 
stated in the indictment, or from extrinsic fecta -stated in 
evidence. 6See aii/«, ;». d5; amd tee viponthe nUQeet t^ premunpHone. 
genermify, Arch, PL if Ev. 348— S53. 

Although presumptive evidence must, from neoeMtty, be sd-> 
mitted,- yet in felony and treason it should be admitted 
cautiously. And Sir Matthew Hale in particular lays down 
two- ra^y most prudent and necessary to- be observed, in tiiis 
reject: firei. Never to eonWct a man for stealing the goods 
of a person unknown, merely beeaoae he will g^ve no aocoont 
how be came by th»i, unless an aetusl felony be proved of 
such goods ; and seeondbf. Never to convict anyperson of mur- 
der or manslaughter, till at least the body ht found, ~>on 
account of two mstanees he mentions, where persons were 
exeeuted for the murder of others who were thea aUve, although 
missing. 2 Hak^ 290. 



Sbct. 3. 

Z. Reairdt, 

2. AlaUert quan ofrtewd, 

3. Wriitm HutrMme$Ut ^ a pri^tde lutmre. 
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IMUc sianats.} Public itatntes, the folM of Hm caounoti 
Jaw, and the geaeral casfeotui of the iealm> art nefer required 
4e be aet for£ In the pleadings, Or pmttBd at the trial ; bccauae 
the court are bomid ea ogtOo to take tmtice of them« And 
therefore, when the printed tapj of a public itatute it produced 
atatrial, as is freqnedtlf the cise, it is not to be d^^med to be 
prodooed as evidence, but rather in idd of the memory of the 
conrt and jnrj. jifdk. PL ^ Ev. 358. and tee OUb. Bv. 10. By 
•tat 41 0. 3. r. 90. a* 9, the statittes of Irehmd prior to the 
mnon, printed and tmbUshed by the Kitkg's prtflter, shall 
be received as cOncfiiMye eridetice in any court of Great 
Britain. 

Where the ^riiited copy of a pttbUc statute was produced in 
proof of certain (acts recited in the preamble, the conrt lield 
that it was admissible evidence for tiiat purpose. 4 Jf. ^r*^* 352# 

Prhpitie *taiui€i.'] Private atatntes and particular customs, 
must be iet ibrth in pleading, imd proved if put in issue. A 
private statute is proved by an examined cony, CKA, Ev,l2, 
See 1 Arck. Pr. B, B. and tee \2 Baii,479, Unless H be other- 
wise directed by the statute itself. As to the distinction 
between public and private statutes, tee Arch, PL dr Bo, 859, 
360. 

Becordt of the Xing' t eettrU.'] A record is Utoved, either by 
producing the record itself ; or by an exemplification of it un- 
der the great seal, which is of itself a record^ and needs no 
further proof; CHib, Bv. 14. 10 Co. 93; or by an exemplifica* 
don of it under the seal of the court (whether of a court at 
OMomoo law or of one created by act of Parliament, 2 Sid, 14^. 
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GOb, Ev. 19. 17. 10. Co. 93. and tee ffardr. 120) and which 
also needs no further proof ; Gilb, £r. 19 ; or by an examined 
copy : 10 Co, 92 b, 2 Ro. ^Ur, 678. /. 45. Uardr, 119 :-*accord^ 
ing to circumstances. 

Where matter of record is but mere inducement, and not 
the gist of the pleadings, it may be proved by an examined 
copy. Oilb, Ev, 26. This cofty may be had from the officer 
in whose custody the record is ; and the person who is to prore 
it at the trial, must examine the copy, wliilst the officer reads 
the record. It is not necessary that the officer should also read 
the copy, whilst tlie witness examines the record. 1 Camp, 
469. 471 fi. 2 Tmmt, 52. 

But where matter of record forms the gist of the pleading, 
it must be proved by the production of the record itself, or by 
an exemplification of it. If it be a record of the same court 
in which it is pleaded, the record itself must be produced ; if 
it be a record of another court, an exemplification (that is, a 
copy under seal) of it, is sufficient. 

Where the record of an inferior court forms the gist of a 
pleading in the court of King's Bench, and is to be proved ac- 
cordingly by an exemplification, sue out a certiorarif either with 
the cursitor, or with the proper officer of the King's Bench,, 
directed to the chief justice, judge, or officer of the inferior 
court in whose custody the record is supposed to be, requiring 
him ta certify the record to the court of King's Bench ;. and 
theteupon an exemplification of the record, nnder.the seal of 
tiie inferior court, will be transmitted to the court of King's 
Bench, to be there used as evidence. See 2 Arch, Pr, B. JL 41 ^ 
and tee the/brm, 6 Went,. 24. Bat where a record of the court 
of King's Bench is to be proved in an inferior court, you must 
sue out a certiorari with the cursitor, directed to the Chief 
Justice of the King's Bench, reqmring him to certify the record 
to die court of Chancery ; and the record being thereupon ac- 
cordingly certified, an exemplification of it under the great 
seal is thence seDt by mittimus, to the inferior court, to be there 
used as evidence. See Gilb^ Ev, 14, 15. 1 Arch, Pr, B, R, 139. 

So, where the record of a court of quarter sessions is pleaded 
in a court of oyer and terminer, or the converse, or where the 
record of one court of oyer and terminer is pleaded in another,, 
the exemplification, in strictness, should in like manner be ob- 
tained upon certiorari ; but I believe the general practice i^ to 
apply simply to the clerk of the peace or clerk of assize, who 
will make it out for you accordingly, without writ, or will 
attend with the record itself at the trial. 

A record is very seldom the gist of a pleading in criminal 
cases, excepting in a plea of auterfois acquit , (ifc, or counterplea 
of clergy ; and iu the former, it is almost alwa3pB a record of the 
same court that is pleaded. The record in a counterplea of 
clergy is proved by Uie production of the record itself, if it b% 
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H irecord of tbe same court, or by an exemplificaticmy if it b^. 
the record of another court, as abore mentioned. Or, if it be 
the record of another court, it maj be proved in the manner 
provided by statute, thus : Bystat. 34. and 35. H, 8. c. 14, the 
clerk of the crown, or of the peace, or of asnze, shall certify a 
transcript briefly of the tenor of the indictment, outlawry, or 
conviction and attainder, into Uie King's Bench, in forty days ; 
and the derk of the crown, when the judges of assise or 
justices of the peace write to him for the names of such per- 
sons, shall certify the same, with the causes of the conviction 
or attainder. Or, by stat. 3. W, and Al, e. 9. «. 7, the clerk of 
the crown, cleric of the peace, or clerk of assize, where a per- 
son admitted to clergy shall be convicted, shall, at the ret^uest 
of the prosecutor or any other on the Kin^p's behalf, certify a 
transcript briefly and in few words, contaming the effect and 
tenor of the indictment and oonvictiou, of his having the bene- 
fit of clergy, and the addition of the party, and the certainty of 
the felony and conviction, to the judges where such person 
shall be mdicted for any subsequent offence. 

In all other caaes but those provided for by these statntet« 
where a copy of a record is given in evidence, it must be a 
copy of the whole record « because the omission of part, might 
have the effect of altering the sense and import of die residue. 
GUb. Ev, 23. 3 //»/. 173. Thus, to prove a verdict, you 
must give in evidence a copy of the whole record, including the 
judgment; Bui. N, P. 234, Gilb. Ev. 37 v for otherwise it 
womd not appear but that judgment had been arrested or a 
new trial granted. Bui. N, P, 2.14. 1 Str. 162. But if it be 
required to prove merely that a certain trial was had, the niH 
jrriua reeord, with the po$tm indorsed upon it, and regidariy 
stamped and marked, is sufficient evidence for that purpose. 
Bamtsy 449. and see 2 Stark, 364. If it be necessary to prove 
what a witness said upon a former trial, it may be read from 
the judge's notes, or proved upon oath firom the notes or recol- 
lection of any person who was present at the time ; 3 Tatmi, 
262. 12 Mod. 318. Gilb. Ev. 68, 69 ; but in order to let in such 
evidence, it must first be proved that the former trial took 
place ; and this can be done only by giving in evidence an ex- 
amined copv of the record, GUb. Ev. 68, or the niti yriut re> 
cord with the postea indorsed on it, as above mentioned. 
1 Sir. 162. 

In order to prove a writ, if it be the gbt of the pleading, you 
must get it returned, and then procure and give in evidence an 
examined cop^ of it. See 1 ^rch. Pr. B. R, 140. But if it 
be matter of inducement merely, it is not necessary that it 
should be returned, or proved by an exaioained copy : GUk. Ev* 
39 ; but the writ itself, if in your possesrion, may be given in 
evidence ; or if in the possesrion of the other party, then upon 
proving the sendee of a notice upon him to produce it, and 
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that khM not bem retuned andiMylNittiuit kwvindie 
other parly's pomemwm after the day on wMch it waa rctnni- 
abfei yon nW be allowed to give a eoyyof Uia eYideBce»4 jBq». 
160. 5w Hkr^, 323. ^Mbyn. 18. 

A judgttent of the Hooae of Lords, ia proved by an f Tamined 
copy of it horn the minate book ; Cewp, 17 ; whieh may be 
had» upon application at the office of the derfc in parHament. 

CcHiTietions^ before justices of peace are prored by examined 
copies, wliieh the ckik of tiie peace of the proper county wiH 
make ont for von upon an application for that pmrpose. 

To prove the passing of a fine, tiie chirogn^di is oondnsiiNe 
evidence, without ftirwer proof; Pbwd. 110 h, GUb, Bo. 24. 
Bui, N, P, 229; but if it be necessary to prove the proclama- 
tions, that must be done by an cramined copy. Gtib, Btt, 25 
6 Tammt, 485. A conmion recovery is prcnnBd in the same 
manner as an ordinary judgment. See ^rek. Pi. if Be, 364. 360. 
^ Seeetmt, 27 Bi. c. 9. 14 G. 2. c. 20. «. 4. 

To prove a deed which has been enn^ed, the indorsement 
of the enrollment b evidence sufficient, without fiuther proof of 
thedeed; (»a.£v.24.97. 1 i&rft. 280.^ Me 11)01^.56; but if 
the deed be lost, it can be proved only by an eanmined copy of 
tiielmroUment. GW.£«.25. ^0A.P/.«irf.^. 365.134. All this 
however must be understood ei deeds only which need enroll* 
i^nt I for if any other deed be enrolled (as for instance a bar^ 
ffain and sale for years, or the like) and be afterwards offined 
m eindence, it must be proved in the ordinary way, by thesub^ 
serflnng witness. Oiib, Be. 99. 5 Co. 54. StykUb. 1 Aia.2SB0, 

LeUere Petteni.'] Letters Patent may be given in evidence, 
witiiout further proof; or they may be proved by exempHfi- 
eations under the great seal. See Arch. PI. emd Ev. 365. 134v 

2 Matter* quasi ef record. 

ProeeedhtgM im ParSmmemt. ] Entries in the journals of the 
House of Lords and House of Commons, maybe proved by ex- 
amined copies from their minute books. Cowp. 17. 2 Dout^, 
594. The jomnals of the House of Lords have been holden 
evidence to prove, not only the address of the Lords to the 
lUng, but the King's answer also. 5 T. B* 445. fiut the ro- 
solntions of either house, with a view to ulterior proceedings^ 
axe no evidence of the facts therein -stated ; as, for instance, 
when the House of Commons resolved that a plot against tiie 
government existed, the resolution was holden to be no evi- 
dence of the existence of such a plot. 4 *St. 2V. 39. 

PfeeeedhgtincoMrUofSquity.] The bill and answer mav be 
pvoved by examined copieg, GUb. Bv. 56. 1 Bam, ^ Aid. 182. 
3' Camp, 401^ which you may obtain from the six dens' offic0« 
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upon qpplicsfion Ibr that porpoM. In otde^ to pnnr« the 
aaswery tou flf« (d^tiged to girft in e^Hdi^nee tit esmnuned eopf 
oftheMUMwelluoftliefaiuiwvt; Gias.iSv.55; ImtwlieK 
H was proved by tiie pMper offltier fitet lie iMd aearehed dili- 
gently itt the office for the bill^ and eoald tut find it, tlie court 
allowed ^ answer to be Mikl wit hottC It JS^ Theie is one 
exceptliMH however, to thi», ttundy, tlttt nton an indiecnieiil 
for peijnry alleged to have been ccnnnrittied in an answer, the 
answer itself must be prodnced, and it nnist be pfoVed either 
that the party was sworn to it , oir that the name Subeeribed to 
it is his hand wiltinff, and that the name snbsedbed to the 
Jurat is the name and hand writing of a master or odier person 
lundng stttfaakity for that purpose. 2 B», 1189. 2 Camp. 5(M. 
And toe same as to deposHions in equity. 

A decree in HpHy, if it remain in paper, nm^ be proved hf 
an exttnined eo^, tdj^ether with an eatunined copy of the biu 
and answer f but if it have been enrolled, it must be proved 
by an^en^lttcation under ^be gteat seal, wludi teomifes only 
to be prodoeM in evidefiee, Without forther proof. See 1 ytrdk. 
i>r. B. R. 14». 

Pt/meedlnge M atttrti ef law, mt helmg teenfit.l Rides of 
court are proved by oflUce copies \ \ L. JtMrta. 745. 1 Gimp. 
102. 471<». ^rcA. PA 4r .Sif. 367. 361 ; it is not necessary to 
have them etamkied. A rtde of cotot is evidence that the 
court have ordered, as is therein stated ; but it is not evi^fence 
of any matters in it which ai« the mere suggestions of the party 
Wlio obtained it. 6 Tttiad. 19. 

A jn^'s Order, may be proved bv the prodnclaon of the 
order itsdf; or by an office copy of the rule by whidi it had 
been made a riile of court 4 Camp, 17. 

Affidavits, bdng admissions upon oath, are evidence as such 
agunst the parties who made them. Oitb. Ev, 51. 56. 7 Taunt, 
577. When filed with the clerk of the- rules in the King's 
bench, or with the secondaries in the Common Pleas, they 
may, it shoold seem, be proved l^ office copies ; but if filed 
wito any other officer, such as the filacer, the signer of the 
writs, &c., they must be proved by examined copies, or pro- 
duced. AU other affidarits not filed, can be proved only by 
production of the affidavits themselves, and by parol evidence 
of thdr haidng been sworn ; Oitb, Ev, 56 ; or if not proved to 
be sworn, yet perhaps they may be received as admissions of 
the deponents, upon proof of thdr hand writing. See Gilb. Ev, 
56. 1 Arch, Pr, B, R, 142. Upon an indictment for peijury in 
an affidavit, however, tfte- affidavit must in all cases be pro- 
duced, wfaeUier filed or not, and it must be proved in the same 
manner as an answer tO a Mil In eqidty under thesam^drcum*' 
stances. ViS/e nqwA.] 
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PfoceedtHgt in ihe eccletiattkai coMrlf.] Hie libely aoBwer, 
depositions and sentence in the eccleriastical courts, in matters 
within their jurisdiction, are proreable in the same manner as 
the bill, answer, depositions and decree in equity. Seeanteyju 
82. QiUr, Ev, 66, 67. Com. Dig. E», C. 3. jireh. Pi. ^ Ev. 
368. Thar sentence in matrimonial causes, is in all cases 
eyidence ; and in all cases conclusire evidence of the facts they 
esublish, except in suits of jactitation. HvrAe** of Khtgitona 
ea$e, 11 St. TV. a$ulste 2 Sir. 960, 961. Hmrdw. II. 18. ' 

Tlie practice of the eccleoastical courts maj, it seems, be 
proved in the courts of common law, hj parol evidence. 
3 Camp. 388. 

A cop7 of the probate of a will, under the seal of the eccle- 
siastical «ourt, is sufficient evidence to prove a will of personal 
property, or that J. S. is executor, or the Hke ; and the seal 
of uie court sufficiently authenticates it, without further proof. 
GUb. Ev. 71. 1 Ro. Ahr. 678. 4 T. R. 258. 3 SaU. 154. Bui. 
N. P. 246. and ste 1 Brod. Hf Bing. 219. The copy of the pro- 
bate is conclusive eyidence in the above cases ; that is, the 
other party shall not be permitted to allege that the will proved 
is not the last will and testament of the deceased. Giib.Ev,7^. 
T. JRamn. 404—406. 2 ^ImL 359. But he ma^ giye in evidence 
that the probate \b foi^d, or that it was obtained by surprise. 
Gilb. Ev. 73, 74. T. Raym. if 2 Sid. ubi supra. 

Administration is proved by a certificate from the ecclesias- 
tical court, that adnunistration was granted ; Bui. N. P, 246 ; 
or you may get a derk from the ecclesiastical court to attend 
at the trial with the book of acts, containing the direction for 
letters of administration to be granted, and the surrogate's 
fiai for the same. Id. 8 £«ul, 187. and ttt 13 Ea»t^ 232. 
Arch. Pi. ff Ev. 369. 

Proctedingt iu ike court of admiralty,'] The libel, answer, 
depositions, and sentence in the admiralty court, are proved in 
the same manner as the bill, answer, depositions,and decree of 
a court of equity. See Com. Dig. Evidence, C. I. 1 Arch, Pr. 
B. R. 143. The sentence is conduave evidence of the facts it 
establishes^ not only against those concerned in interest and 
persons claiming under them, but also against strangers. 
IJius, a sentence condemmng goods as. captured from the 
enemy, is concluave evidence that they were so captured. 
t Camp. 228. 

Proceedhtg* in inferior courtt.'] Judgments in a court baron, 
county court, or other inferior court, may be proved, by pro- 
ducing the books in which they are entered; or, it should 
seem, by examined copies. See Oilb. Ev, 74. 20. Com, Dig. 
Endence, C. 1. 
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The court toUb of a manor,' may be proyed by ezanuned 
coines, OUb, JSv, 75. Cumh, 337. 12 Mod, 24, or, it seems, by a 
copy under the steward's hand, Comb, 128. i Kt^, 576. 720; 
or you may get the steward or his deputy to produce them at 
the trial. 1 ^rch, Pr, B, R, 144. Me Oilb, Ev, 75. 

Proceedings on commissions of bankrupt, are proved either 
by producing the proceedings themselves, or (if entered of re- 
cord, as directed by stat. 5 Oeo, 2. e. 30. 4.41.) by copies duly 
signed and attested. And any person may procure the pro- 
ceedings to be entered of record, upon petition to the Lord 
Chancellor. But depositions before the commissioners, may 
be given in evidence against the person who made them, by 
producing and proving them, as in the ordinary case of an 
affidavit, without having the proceedings recorded. Arch, PL 
^ En, 370. 

A judgment of the court for insolvent debtors, can be 
proved only by the production of the original entry of it* 
2 Stark, 473. 

The information and depositions of witnesses upon oath, 
before magistrates, in cases of manslaughter or other felony, 
(and which the ma§^trates are directed to put into writing 
before they bail or commit the prisoner, and then to certify 
the same to the next general gaol delivery, 1 & 2 PK ff M, 
c. 13. s,A, 2^3 PA. 3r ^» c, 10.) upon being produced at 
the trial, and proved b^ the magistrate or his clerk to have been 
truly taken, may be given in evidence against the prisoner, if 
the person who made the depositions, &c. be dead, or unable 
to travel, 1 Uak, 586. Kel, 55, or it appear satisfactorily to 
the court that he is kept away by the meana or procurement 
of the prisoner. Kel, 55. But tliey cannot be thus read, if it 
merely appear that the witness is absent, and that the prosecu- 
tor has in vun used his endeavours to find him. JBTc/. 55. Nor 
can they be read in the case of misdemeanors, at all ; the sta- 
tute extending only to manslaughter and felony. 1 Salk, 281. 
Nor can they, it seems, be read in the case of petit treason, if 
the mtness be living, even although he be unable to travel, or 
kept out of the way by the prisoner or by his procurement; 
for the Stat. 54r 6JSc2i6, which extends to all treasons, requires 
that the witnesses, if living, shall be examined in person upon 
tiie trial, in open court. Fhtt. 337. Depositions, to be thus 
given in evidence, must have been taken \fk the presence of the 
prisoner, so that he might have had an opportunity of cross 
examining the witness. 1 Salk, 281, 5 Mod, 183. 1 L* Raym, 
730. 15/r. 162. Bul,N,P,243, 1 XeacA, 512. 625. I Holt^ 
599. But where the depositions were not wholly taken in the 
presence of the prisoner, but the witness afterwards in his pre- 
sence was resworn, and the depoations repeated and signed, 
the judges held that they were^ under these circumstances^ 
admissible evidence^ for the prisoner had an opportunity of 
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614« These depoeilioiit BMWt appear to luite been upon oftth, 
idflo ; 1 H0k^ 586» BuL iVlP. 242 $ but it is not neeessiiy 
tibat they ifaoiild he lined by the witneM. A. t. Flmimg if 
Windkam, iLeask, 99e. Bendev being evUeiiee fai the caaee 
now mentioned, these deparitfciut may idM be g(?en in eti- 
denoeby the defeniluit,in cases whete the witnesses appear, in 
ordnr to Aew some material vaiiance betwieett tiieir eridenee 
at the trhdy and before thie maglitrate. 

Broeeeibtgt i» foreign co«rC».} The Jndgments &c. of foreisn 
oonrts, are prdred by exenpUfications nnder the seal of the 
court. And it must be proFed that the seal afized to the ex- 
emplification, is the seal of the cotirt ; it is not sufficient to 
pro?e merely tiie judge's haod-writing subscribed to it. 3 Bmtf 
221. If indeed it be satisfiMStorily proved that the ooort has no 
seal, then an oieraplifieation, s^fned by the cUef Jndge of the 
court, would perhaps be reoeiyed, upon proof of the Judge's 
hand writfaig. 4 Cbmp. 28. But St is not sufficient, for the pur- 
pose of letting in such evidence, to prove that the seal of the 
court is so mudi worn as no longer to make any impression ; 
1 SXterk, 525 ; nor wHI a cop^ signed by the derk of the court, 
be sufficient, even although it be proved tint the court has no 
seid. 2 iSIMfi. 6. See 3 Camp, 215 n. It may be necessary to 
state, tiiat the rule here hdd down for the proof of foreign 
Judgpments, Ae., rdates equally to the Judgments of courts u 
the Britbh cofonies, as ta tifose of courts in countrres uncon- 
nected nith this IdiMiddm. But records of the courts in Ire- 
land maybe proved by eiamined cof^es, &c., in the same 
manner as the records m this country. It is necessary how- 
ever that the oourt should be satisfied that it was with a record 
the copy was examined \ and tiierefore, where the witness pro- 
duced to prove the copy, stated that he examined it iHth a 
parchment toH shewn to him in a room over tiie four courts at 
Dublin, witiiout sedng ffom whence it was taken, or knowing 
the peirson who produced it to be an offider of the court, Lord 
EDenborough refused to receive it in evidnnoe. 4 Oemp, 372, 
1 SUttk, l^; 

As to tiie proof of the laws of a foreign country: if not 
written, tliey may be proved by the pared evidence, of irit- 
nesses of competent skill ; if written, a copy properly authen- 
ticated must be produced. 3 Camp. 166. 4 tianp. 155, /wr 

0»b9yC,J. 

The acts of state of a foreign sovemment, mast be proved 
by copies examined with the pubHc archiyes abroad ; a copy 
printed and peblished abroad by the authorized printer of 
the foreign goveminent,irill not, it seems, be sufficient. 1 Camp* 
65 ». 
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Arwgf«» JMfHklti mt, ^,] fngnViitioM takenby Tirtw of the 
lQii|^ wAt, or of a comminioii ander the aeal of the Exche-* 
quer, Ae., are profed bj the prodnelioii of the writ or eom- 
miwkm and inqoialtioii, or W a& ezammed copy theieof if 
they have been retomed and filed ; and indeed it nuuf be 
qn e rti on able whether liiej can be e^idenoe at aU, niita re- 
tomed and filed. 

Pab{ic sonreja, many of iHiidi are to be fimnd in the 
Exchequer, an prored by the prodootioii of them by the 
proper ofllcer, without further proot 

Domesday book, when evidence, {tee Arch, PL if Ev. 373. 
265), most be produced at the trial, if intended to prove the 
gist of the Reading ; but if intended to prove some collatCTal 
matter merely, an examined copy of that part of the book 
relating to it, will be sufficient. ArdL PL if Ei. S73. 

JUgUtertf 4r^.] Chiistisniiw[B. marriages, and burials, may 
be proved by the paiiili regttter in wliich they are entered, 
by giving in e^ence dtfaer the register itself, or an examined 
oop^ of itr Oi&. E»> 7^. 2 Bac, Abr* Bur* F. Besides the 
register, some proof must be given of identity oi the parties 
married, &c. 1 Ikm^. 170. 

The Fleet books are not evidence of a marriage. Peake^ 231. 
The marriage of Jews, is bv a written contract, which is 
afterwards solemnly ratified m the svnagogue. In order to 
prove such a marriage, it is not sufficient, it seems, to prove 
the religious ceremony, by the parol testimony of some per- 
son who was present, but the eontract must also be proved. 
1 Citmp, 61. 

The rufister of the navy, with the letters Dd opposite to 
a name tborein registered, (it being proved to be the prsetice 
of the navy office to write these letters opposite to the names 
of such persons as died), was hoMen admissible evidence of 
the death of a man, opposite to whoiM name these letters 
were written. BuL N, P, 249. 

Hie priaon books of the Fleet and King's Bench prisons, 
are admissible evidence to prove the time at which a prisoner 
was committed or dischaiged ; but they are not admissible to 
prove the cause of commitment. 3 S. if P. 188. 

The poll books of an election are also admissible evidence, 
and may be proved by an examined copy. H^iUt, 424. 1 Sir, 
307. So, an entry in a family Bible, an examined copy of 
an inscription on a tomb stone, a pedigree hung up in a &- 
maiy mansion, and the l&e, are admissible evidence in ques- 
tions of pedigree. Cowp. 594, aitd tee 4 Camm 401. T. 
Arym. 84. 

Ceriifictau, ^re.] Hie certificates of bishops with respect to 
marriage, genersl bastardy, excommunication, orders, and 
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other the like matters, are received in eyidence ; Co. Lit, 
74. 6 7*. A. 637 ; so are the certificates of the judges in 
Wales, respecting the practioe of their courts, 6 T.\R, 638, 
and the certificate of jostices of peace, as to a highway being 
in repair. 6 T. R, 619. 

But the certificate of a British consul abroad, is not ad- 
misffible as evidence in the courts in this country. 3 Taamt, 
162. Yet instruments of this description are daily sent here 
from abroad, under the mistaken idea that our courts re- 
ceive them in evidence. 

The mere production of a Optoma of doctor of physic, un- 
der the seal of one of the imiversities, is not of itself evi- 
dence to shew that the party therein named is entitled to 
that degree. 8 T, R. 303. 

^Incieni terriera, ^c] Ancient terriers, surveys, and maps 
of manors, &c., when evidence, must be produced at the 
trial, and such circumstances connected with them stated in 
evidence, as may induce the court and jury to give credit to 
them. See ^rch. PI. $f Ev. 375, 376. 

Corpjration boohs, ^c] Entries in corporation books, and 
in the books of public companies, relating to things public 
and general, and entries in other public books, may be 
proved by examined copies. 1 Sir. 93. 307. Entries in the 
books of the custom house, of the bank, and of the East 
India Company, or the South Sea Company, and the like, 
may be proved in this manner. See 2 L. Raym. 8.51. 2 Sir, 
954. 1005. Hardw, 128, 2 Doug. 593 n. S. Peake, 30. 4 
Taunt. 787. But instruments of a private nature, such as a 
letter found in the corporation chest, 1 Sir. 401, or the like, 
must be proved in the ordinary way, as any other instru- 
ment. 

Inspection of corporation books and other public writings, 
is granted in civil actions, see 1 Arch. Pr. B. A 145, but not 
in criminal cases, where it would have the effect of making a 
defendant furnish evidence to criminate himself. 1 W. Bl. 351. 
37, 1 fViUs. 239. 1 L. Reoftn. 705. 2 Id. 927. 2 Sir. 1210. 

Puhhc acts of state. "l The gazette, printed and published 
by the King's printer, is evidence of all acts of state. 5 T. R. 
436. Therefore a gazette, which stated that addresses had 
been presented to His Majesty from several bodies of his sub- 
jects, expressive of their loyalty, was holden to be evidence 
of that fact. Id. See 2 Camp. 513. 

So, the King's proclamations in the gazette, are evidence. 
See 2 Casnp. 44. Where a proclamation recited that it had 
been represented that certain outrages had been committed in 
different parts of certain counties, and offered a reward for 



WritteH Evidence. 89 

the dlscohreiy and apprehennon of ^he offenden, it was holden 
tobci admisnbie evidence to prove an introductory averment in 
an informatiou for a libel, that diverB acts of outrage had 
heta committed in those places. A M.tf S, 532. 

So, the articles of war, printed by the King's printer, are 
evidence, b T. R, 442, 446. So, the almanack anneied to 
the common prayer book, (6 Mod. 81,) is evidence that such 
a day of the year was Sunday, or the like. Cro, El, 227. 
l/>oM.242. 15U/.300. 6JUod.Al. 

As to the acts of state of a foreign government, tee ante^p, 86# 

3. ff^rUten InstnimenU of a Private Nature. 

When a deed is to be given in evidence, the gene- 
ral rule b, that the deed itself must be produced at the trial. 
10 Co. 92 h. 93. To this, however, there are some excep- 
tions arising from necessity ; as, where the deed b in the 
hands of the opponte party, 3 T. R. 153. 5 Co, 75 a, or has 
been lost by time or accident, or by any other casualty, as 
by fire, &c., ^ T. R. 151. 153 », the contents of it may be 
proved by a copy, or other secondary evidence. 10 Cn. 92 6. 
1 Mod. 4. Upon indictments for forgery, however, it is the 
generally understood rule, that the prisoner cannot be con- 
victed unless the forged instrument be produced. 

Secondly, as to the proof of the execution of the deed : if 
there have been no subs^cribing' Witness to it, then proof of the 
hand writing of the parties wUl be sufficient, the law in such 
a case presuming a delivery. But if the deed were attested, 
the execution must be proved by at least one of the subscrib- 
ing witnesses, OOb. Ev. 99. 7 T. R. 266. Peake, 31. 4 E^p, 
240, am/ tee 1 Stark. 304, unless perhaps where the fact of 
execution b one of the admissions in the cause ; 1 Camp. 375 ; 
for even the acknowledgement of the party, or his admbsion 
in an answer to a bill of discovery, are in thb case deemed 
merely secondary evidence. 4 East, 53. 1 Etp. 89. 5 Etp. t6. 
and eee5T.R. 366, It does not appear necessary that the 
subscribing witness should swear tiiat the deed was actually 
executed in hb ivesence ; if he were afterwards desired to 
attest it by the party who executed it, Peake, JNT. P. C. 146. 
1 Eip. 97, or in the presence of the party, 3 Etp. 171, 2 ^. 
^ P. 217, and he attest it accordingly, this will be sufficient, 
provided tiie attestation and execution to be done so nearly at 
the same time as fairly to be deemed parts of the same trans- 
action. MS. E, 1814. On the other hand, a person who 
even sees an instrument executed, but who is not desired by 
the parties to attest it, cannot, by afterwards putting hb 
name to it, prove it as an attesting witness. 3 Camp. 232. 
To thb riile of proving the execution by the evidence of an 
attesting witness, however, there are many exceptions. Fint^ 



where the execntioB forma one of the admliiiong in the came. 
Fide Mpnt, SetwuUyt where the deed is thirty years old or 
upwards, the court will presume that it has heen duly exe- 
cuted, and will not require it to he proved, Buli. N. P, 255. 
1 Etp, 275. 278, provided possession have followed the deed, 
or tlwt some satis&ctoTy account be siren of it, and provided 
there be no rasure or interlineation in it, and that it do not 
import frmnd ; otherwise it must be proved as in ordinanr 
cases, either by the attesting witness, or by evidence of hu 
and the party's handwriting. 2 Bm. Ahr. Eo. F. BM, N, P. 255. 
Arch. PL 4r Ev. 379. And tee 3 Tmmt, 91. It ma^ be neces- 
sary here to remark, that when you gWe an ancient obliga- 
tion for the payment of money in evidence, you should be pre- 
psred to prove the payment of interest inUiin the last twenty 
years, or other circumstance sufficient to rebut the presumption 
the law wiU otherwise raise of Such obligation's having been sa- 
tisfied. See 1 Bur, 444. 2^Sfr. 826. .1 fT.Bi. 532. 1 T. R. 272. 
Tkhdhf, where a deed inrolled (and to which inrolment was 
necessary) is given in evidence, it is not necessary to prove 
the execution of it by the subscribing witness ; but it may be 
proved by the inrolment indorsed on it, or, if the deed be 
loift, by an examined copy of the inrofanent, as already men- 
tioned, antey p, 62. piurthfy, where one deed b recited in 
another, proof of the second deed is deemed proof of the one 
recited, as apdnst the parties to the second deed^ and those 
claiming under them. 2 Bac, Abr, Mv, F. Arck, Pi, ^ JEo* 
379. Fiflkivp if the name of a fictitious person be put as the 
only subscribinff witness, evidence of the hand writing of the 
fMity alone mil be suffident Peake, S.P.d^, So, if 
the subscribing witnesses be since dead : 1 Bam, 4r Aid. 19. 
andsee 6 Eaei, 85 t or have become insane, 12 Finer Abr, 
224. 3 Caa^ 283, or blind, see XL, Raym, 734, or be abroad, 
out of reach of the process of the court, Peakeg iST. P. C, 
99. 1 En. 2. 7 T, B. 265. 12 Fi». Abr, 224. and wee 1 Siark, 
90, whether domiciled there or not ; 2 East, St50 ; or if he 
have set out for the purpose of leaving the kingdom ; 1 Tatmt. 
461 ; or if from circumstances it may fairly be presumed that 
he has left the kingdom ; 2 Camp, 282 ; or if it appear that 
he is serving in the navy, 2 Tauni, 293, or the like ; or if 
after a bond /Ue serious and diligent enquiry, he cannot be 
found ; 1 Zhag. 93. 2 East, 183. 7 r, R, 266. 1 Camp. 303. 
1 Tauni. 364. 2 Camp. 282 j or if he be interested in the 
event of the suit, 2 Esp. 697. 5 T. R. 371. I Str. 34, or 
become snbsequentiy incompetent as a witness ; 2 Sir. 833. 
Peake, Ee. 102 ; then, Q|K>n proof of any one of these cir* 
cumstanoes, vou will be permitted to give secondary evidence 
of the executiDu of the deed ; that is, you may prove the deed 
by proving the handwriting of the witness and partv. Set 1 
Bam* 4* ^/<t 19. Btit if Siere he two witnesses to the deed, 
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and any of the ciMtunstances jmt noir mendoned apply odIt to 
one of them, the deed iiuift oif conne be proved hy,m other. 
Also, by Stat. 26 O, 3. c. 56. $ 38, deeds executed hi the Eaat 
Indies, when the subscribing witnesses are resident there, 
may be given in evidence in Great Britain, apon proof of the 
handwriting of the parties and of the witnesses. SIsthfyf H 
the deed appear to be attested by one or more penons, b«t 
in point of fact these penons never saw the deed ezecnted or 
delivered, the attestation may be deemed a nidltty, and the 
deed be proved by proving the handwriting of the party. 2 
Camp. 635, 636. 3 Etp. 173 m. Peake, N. P. C. 146 ; tef 
jce 1 Camp, 412. 4 B«r. 2224. 

Upon an indictment for forging a deed or other written in- 
stmment, all that it is iucnmbent upon the prosecutor to 
move is, that the name subscribed to the deed b not the 
handwriting of the party whose rignature it purports to be. 

To prove a will of lands, it b only necessair to call one of 
the witnesses who attested it ; Peake, Ev. 103. 1 2Spt, 391. 
SMn, 413. 2 Str. 1253. I IT. ii/. 8 ; if the opporite party 
wish, he may call the other two. BM N. P. 264. Hie wit- 
ness called, however, should be prepared to g^ve parol evi- 
dence of eveiy drcnmstance attending llie attestation, neces- 
sary to shew that the will was duly executed and attested, 
according to the directions of the statute. 

AH other writings, not under seal, are proved in the same 
manner as deeds : that is, by the subscribing iritness, if 
there be one ; 2 Camp. 94. 1 Siari, 53. 2 Siark. 180 ; or 
if not, then by pwoof of the party's handwriting. It is said 
also, that a writing of this kind, if ancient, sliau be received 
in evidence without proof, in the same manner as an andent 
deed. TV./wr/Mnr, 370. Bui tee fhrtetc, 43. If lost or des- 
troved, copies, or other secondary evidence of their contents 
wiU (excepting in the case of forgery, eee a$Ue,p, 89.) be re- 
ceived; but evidence must be given, at tlie sane time, of 
tiie genuineness of the original instrument. See Btmb. 889. 
1 AtM. 446. 

^ The handwriting of a witness or party, may be nroyed 
eitiier by some penon who has a knowledge of it from having 
seen Um write, jfreh. PL ^fr J^, 380, and tee 4 Btp, 37. 1 
Stp, 14. 2 Stark. 164. 1 ffeli, 420, or from having been in the 
haidt of correspon^Kiig with him ; I W.BI. 384 ; or tiie hand- 
writing of a party may be proved by hb own acknowlcdgpement 
or admJMion. I EtpAiS. But it cannot be pnyved by compar- 
ing it with other writings, although oonfbssedly of hb liand- 
writmg, iEtp. 37. 117. Peaie^ N.P. C. 20. i Sep, 14, unless 
perhapa where there b already contradictoiv evidence of the 
met, 1 Etp, 351. 4 7. /Z. 497, or periiaps where the writiqg b 
so andent that no wltoess can be found who can prove it* OUb^ 
JBv. 25, 26. tee Peake, N, P, C, 20. n. A person, hptrever. 
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who 18 skSled in the detection of forgeries, may proFe that 
the writing is in a feigned hand, ihongh he never saw the 
party write. 4 Esp, 117. 1 Esp. 14. 4 T. IL 497. See 2 
Esp. 714. 

Where a genuine instmment is to be given in evidence » 
care must be taken that it be duly stamped, if a stamp be 
necessary to its validity. But upon an indictment for forging 
a bill of exchange, the judges held that it was not necessary 
that it should be stamped, in order to its being received in 
evidence ; although in stat. 23 G, 3. c. 49, imposing a stamp 
duty upon bills of exchange, it is said that no such instru- 
ment shall be received as evidence, unless it be first duly 
stamped. R, v. Uawkswood, 2 T, R, 606. 



Sect. 4* 
Parol Evidence. 

1. In whai cases recdvable. 

2. Incompetency of ffttnesses. 

3. Credit of Witnesses* 

4. How many Witnesses Requisite, 

5. Process against Witnesses. 

6. Witnesses' Expences, 

7. Examinatiofi of Witnesses, 



1. In what cases receivable. 

t'AROL evidence is inferior to written evidence ; and as the 
general rule is that the best possible evidence shall be given, 
it follows of course that parol evidence can never be received, 
where 'there is written evidence of the same fact. And so 
strict is the rule in this respect, that where an agreement in 
writing on unstamped paper, was designedly destroyed by 
one of the parties to it, it was holden that it was not open to 
the other party to give any evidence whatever of the matter of 
agreement : parol evidence could not be received of it, be- 
cause it had been reduced to writing ; nor could parol evi- 
dence be received of the contents of the written instrument* 
as secondary evidence, because if die instrument itself were 
produced, it could not be received in eridence for want of a 
stamp. 2 Bam. if Aid. 478. 3 Bam. f Aid. 588. and see Id. 
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3d6. tmd 2 BiW. ^fr Bmg, 99. Bat where a paiol contract is 
made subseciiieiitly to a written contract, the lattar being gnb- 
9titated for the former, parol e^ndence may of course be giren 
of the latter contract. 12 Boat, 578. As to the cases in which 
parol eridence may be received as secondary eridence of a 
written instrument, where the written instrument is proved to 
haye been .burpt, destroyed, or Iost» or in possession of the 
opponte party, ««eaii/e, p. 89.91. 

SecondUff it b a general rule that parol endence shall not 
be received of any tlung which is not immediately within the 
knowledge of tlie witness ; he mnst speak of (msXa which 
happened in his presence or witMn his hrailng. To this how- 
ever, there is one exception, namely, that in a matter of 
science, a person intimately acquainted with it, may be called 
upon to give his opinion as to tiie probable result or conse- 
quence from certain fitcts already proved. As, for instance, if 
it were required to determine whetiier a man died of any parti- 
cular disease, symptoms bang proved, aphyncian may l>e called 
upon to give in evidence his opinion as to the disease of wluch 
the par^^ died, as founded upon the symptoms so proved, al- 
though he have never seen the deceased. So, upon an indict- 
ment for murder, the deceased's wounds, &c. being described, 
a surgeon may be called upon to give in evidence his opinion, 
whether the deceased died in consequence of his wounds, 
or from natural causes. 

7!ltn0^, we have seen fonle, p, 72,) that hearsay is no evi- 
dence, excepting in oertam excepted cases before mentioned. 

But in other cases, all facts wluch cannot be proved by 
reoords or other written evidence, may be proved by parol 
evidence* 

2. lM»mpeUney of WUneue** 

Persons deemed incompetent as untnesses, and who there? 
fore shall not be allowed to {pve evidence upon a criminai 
prosecution, may be classed as follows : those who do not 
^pear to have sufficient discretion ; those who do not appear 
to have a right sense of the sanctity and moral obligation of 
an oath ; those whose crimes have rendered them infamous ; 
those who are interested in the event of the suit ; those who 
stand in the relation of husband or wife to the defendant : 
and lastly, the counsel and solicitors of the defendant and 
prosecutor, in some instances. 

Frmn want of dbereaenJ] An ideot shall not be allowed to give 
evidence ; Co. £At, 6 b. GUb, Ev, 144 ; nor a lunatic, Co. Lit, 
6 6. Gilb, Ev, 144, unless during a lucid interval ; Com. Dig, 
Tettm. ^. 1 ; nor a person who is deaf, dumb, and blind. 
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But a penoa wlio is deaf and dumb, merely, it not iaeompa* 
tent ; and lie may be examined tbrougb tlw medina of a 
fwora interpfeter, wfao mdentanda bis signs. R, r. PaUseft* 
MIS, 1814. So, an infiuit of any age, may be a witness, 
provided such in&nt appear sniBciently to imderstand tbe 
natme and moral obligi^on of an oatb. 1 Leaeh^ 180. 104« 
Am 3 Hmh^ 378. 284, Cmn. Dig. Team. A. 1. 2 Str. 700. 
Oii6.Bif. 144. 

JVom wmti ^rdigUm.'] It k not necessary tbat a witness 
shonld be a cbristiany or eren beliere in the old testament, 
(as laid down in some of the older authorities, see Co, LU. 6 h, 
GUb. Ev, 142, 143), in order to render him competent ; it 
IS soAcient if be bdieve in a God, in a future state of rewuds 
and punishments, and in the moral obligation of the oath he is 
about to take. mUei, 538, 1 Atk. 19, 21, 1 iTOr. K4. Bui. 
N. P. 292. Pedle, 11. Thus, Christians of all sects and deno- 
minations, MeZeocA, 319. FcoAe, 11. 23. 155, Jews, GUb. 
Bv. 14S. 2 Str. 821, Turks, Moors, and other Musllminn, 
see 2 Sir. 1104, Gentoos, WUies, 538, 1 Atk. 19,21, 1 WUs. 
84, and the Uke, may be witnesses. But a man wholly with- 
out religion, and having no belief in the moral obligation of 
an oath, shidl not be reodved to give evidence in any case 
whatever. 1 Aik. 44. 

F)rom iriflmijf.'] Persons convicted of treason, felony, piracy^ 
premt Hni r e f peijury, fofgeiy on stat. 5 £/. c. 14. 2 Hawk. c. 46. 
s. 19. GUb. Ev. 139. 2 Ro. Air. 686. Co. Lit. 6. or any other 
species of the crimen falsif such as conspiracy, barretry, and 
the like, 1 ZmcA, 349. 2 Salk. 690, shaO not be allowed to 
pive evidence. Formerly it was the general opinion that standing 
in the piUory for any offence, or nndeigoing any other species 
of inmmous coiporal punishment, incapacitated a man from 
being a witness ; 2 ^awA. c. 46. «. 19. Co.lit,6b. b Mod, 
74. 2Saik, 461. 689; but it is now settled that it is the 
in&my of the crime, and not the nature or mode of the 
pumshment, that destni]r> the competency ; 2 WUs. 18. GUb. 
Eo. 140 ; and therefofe if a man have stood in the piUory for 
a libel, or for seditious words, or the like, he is not thoteby 
disabled from being a witness. GiXb, Ev. 140, 141. 3 Lev. 
426. So, outiawTv in a dvil sint, does not render a man 
incompetent as a witness ; Co. Lit. 6 6.2 Hawk. e. 4&, s 21 ; 
nor does a conviction of petit larceny ; 31 6. 3. c. 35 ; nor 
has tiie mere commission of any offence that effect, unless tiie 
paity hare been actually cooTictod of it. Kel. 17, 18. 1 Sid. 
51. Cowp. 3. iS'm 11 East, 309. 

But a pardon of any of these offences has the effect of re- 
storing competency, in as foil a manner as if the witness had 
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nent ben eoBvided $ 2 Mmwk. t, 46. $, 22. GUh. Ar. 141, 
143; And tins ef«i in the case of pegar^ et common Uw. 
5 jEqi» 94k There eve two ezoeptioBBy hoireTery to tfaae : 
nemelry petjarj on etat. bEke,9, end oon^incy at the 
•nit of the IQng ; in wbidk ceaet the ineompetency iDrmt a 
part of tiie judgment, and it not metely a conaeqaenee of it* 
2 i/ew*. e. 46. «. 23. 

Abo, handng in the hand lor Sslony, (being pmH a aCa- 
tBte pudon), T. Rt^au 369. 380. Ac/. 37. StyL 338, and 
the pnmiihment now anbititnted for itbyatat. 19 G.3.C. 74. 
«. 3, ha?e tiie aame eflbct in reatoring competency aaan actoal 
paidoo. And proof of tiie record, wherein it appeara tint 
dergv waa granted to the party, ia aoffident, without proving, 
tliat he waa burnt in the liand. Per TVeiw, 7 A$m, aw CSom. 
D^ TVaAN. ^, 4. tef Me 5 5y. TV. 166. Ac/. 93. . 

The only nmde of objecting to the competency of a perMn 
eoDfieted, ia liy proviag the record of liia conFiction ; Buln 
N. P. 293. 8 &c#, 77t Arndtn 1 Mrek. Pr, B. R, 171 ; even 
Ae adndarion of Ae witneaa that he liaa been convicted, ia not 
■nflident. 8 BmH, 77. And it moat appear that he received 
judgment } for merely being fovnd gnilty of the offence, ia 
not anfldent. T.Riim.32. 2Sid.\l. OUb A«. 142. ^luf 
jce Ctegr. 3. 2 Simtk, 183. 

/Wmi JMwwf.] It It a general mle of evidence, not to ad- 
nit tiie teatimony of a witnem, irtio is to be a gainer or 
loaer by tiie event of tiie canae» wliether inch advantage 
be direct and immediate, or conaequeatial only. Co. IM. 6. 
OOI. Bm. 119. 5^ 1 .SU: 237. 2 AOu 615. Harim. 358. 4 
Bm. 22S1. 3 r. iS. 27. 7 7*. /I. 62. andseejirck. PL 4* JSa. 
389--396. 

Than are aeveral ezoepdona however to this rule, in crimi- 
nal caaea. .Fl&v/, a peraon entitled to a reward upon the con- 
victfam of tiie defendant, ia not thereby rendered incompetent 
to pim evidence aaainat him, R. v. Afuteoi, 10 B/ad. 193, 
whether tiie reward be given by statute, by proclamation, or 
by a private peraon. 1 Pk. Ar. 119. 127. 

ywimd^, wiicre Ae penalty for an oifenceu given by statute 
to tiie poor of a pariah cr place, an inhabitantof tliat parish or 
place ia a competent witneaa to prove the offence, if the penalty 
do not eieeed 20iL, notwithstanding that the parish or jdace 
BMnr be benettted by the conviction. 27(7. 3« c. 29. So, upon 
an indictment for not repairing' a bridge or highway, an inha- 
hltant of the county or pariah reapectively may be a witness, 
altliough the comity or pariah may be benefited by hai test!* 
moBjr. 1 Aim^ cl. 1. c. 18* #« 13. 

TaM^, tiie proaecutor is in all cases (with the exception of 
foigeiy) a coo^etent witness to prove thie offence, PcoAe, JSr. 
153-^155. See GiA. Ar. 123, even althou^ he entitle himself 
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td the restoratioii of his tftolea goods by the GOnvictiilDy A t. 
Mmscoi, 10 Mod, 193» or entitle himself to costs by the GOB?ic- 
tioiiy where the indictment has been removed by certiortaru Id, 
Upon an indictment for perjury, the party injured by the per- 
joiy is a competent witness to prove it i for he cannot after- 
wards arail hunself of the ooMdction, in any dyil suit either in 
law or in equity. 4 Ea»t, 572. and see Id. 572 «. 1 TVnm/. 520. 
Forgery, indeed, b the oidy criminal case in which the party 
injinred is not a competent witness to pro^e the offence $ the 
person whose name is forged, is deemed hicompefeent as a wit- 
ness to prore the forgeiy. Gilb, £v. 124. R, r. Modett 2 Str. 
728. R.v.Cttfy^ 2Ea»i,P.C.995. R,v, Tayhr^ 1 ZcireA, 
225. R, V, Bottom, 4 Eatt, 582. per EUeKboreugk, C.J. Thia 
rule as to foigery, seems to have been originally adopted, upon 
the erroneous supposition that the witness would be discharging 
himself of his liability by the conviction, and that the record 
of con^ction might be given in evidence for him in an action 
upon the foived instrument; and we accordingly find that in 
cases where ^is reason does not apply, the person whose name 
was forged has been admitted as a competent witness. Thus, 
upon an indictment for forging a bank note, the cashier, whose 
name was forged, was holden to be a competent witness to 
prove the forgery. R. v. Newltrnd, 1 Leach j 350. Upon an in- 
dictment for forging the indorsement of the payee of a bill of 
exchange, the payee, who was to have paid the produce in dis- 
charge of a debt due from the drawer, but who in foct never 
received the bill, was holden to be a competent witness to 
prove the forgery. R. v. SponsotUy, 1 Leach, 374. and tee Id. 57. 
Upon an indictment for forging a receipt, the person whose 
name was- forged, having first recovered the money from. the 
defendant, was holden to be a competent witness to prove the 
forgery. R. v. ^eiit, Bui. N. P. 289. 

Fburthif, an accomplice is a competent witness, although 
hb expectation of pardon depend upon the defendant's convic- 
tion. Gilb. Ev. 136. 1 Hak, 303. 2 Hawk. c. 46. «. 94. See 
Say. 289. IFiUee. 42S. So, an accessary is a competent wit- 
ness affainst his principal ; and the principal against the acces- 
sary, m all cases where tiie latter may be indicted before the 
attaindec of the former : as, for instance, upon an indictment 
for receiving stolen goods, the person who stole the goods is a 
competent witness. R. v. Patram, 2 Eaei^ 782. A. v. HoMhm, 
1 Leach, 467. But the fact of the witness's being an accom- 
plice, accessary, or principal, detracts very materially from his 
credit ; Qitb. Ev. 136 ; and it is always considered necessary, 
in order to induce the jury to credit his testimony, to give 
other evidence confirmatory of,, at least, some of the leadmg 
circumstances of his story, from which the jury may be able to 
prenumc that he has told the truth as to tiie rest. See Cmvp^ 
336. 
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fVMi Mi9> parHet to the mjt.] In €Xfnk utionty ndther 
pttty sliaJl ht allowed to tA?e evidence for, nor obfiged 
to give evidence against, hunaelf. In criminal caaeSy the 
nde ii the aame $ but it is not applicable to the proae- 
cntor, for the indictment, &c. is at the suit, not of the 
prosecutor, but of the King ; and the proaecntor is ac- 
cordingly deemed a competent witness, in all cases excepting 
fotfof. See mUe, p. 95, 96. The defendant, so far from being 
obliged to give evidence against himself, b not boond even to 
answer the questions put to him upon his examination before 
a magistrate. And the defendant's wife cannot be oompelledy 
nor indeed wiD die be permitted, to give evidence against 
her husband, excepting in some instances, where she is also 
the prosecutrix. Fkkptt, It sometiines happens, however, 
that the p rosecut o r, in order to exclude tibe evidence, of 
a material witness for the defendant, prefers hia indictment 
against both Jointly ; if, therefore, in siKeh a case,, no eridenbe 
whatever be given to affect the person thus uijustly made a 
defendant, the Judge ^ his discretion, 1 HoU^ 275,) may 
direct the Jury to acquit him in the first instance, so aa to 
give an opportunity to the other defendant to avail himself of 
his testimony. Cm. JSv. 131, 132. Bttk N, P. 2@5. 1 Eatt, 
313 ft. 

From rttatUm to the partiei,'] It is a general rule of eridence 
that husband and wife cannot be witnesses either for or against 
each other; Co. Lit. 6 b. Qilb. Ev. 133, 134. A T. ML 678. 2 T. 
B. 263. Hordw. *i64. Bue. Akr. Evideiwe^ A. \. See \ Sir, fiM \ 
and it is doubtfol if this nde do not extend to the case of a 
woman cohabiting with a man, and passing as his wife. See 
CtmpbeiSf v. 7\uemlow, I PHce^ 81. Where several were in- 
dicted for a conspiracy, Lord EUenboroud^ refused to allow 
the wife of one of them to give evidence in favour of some of 
the others ; for if all tiie others were acquitted, the husband 
must consequentiy have been acquitted also. R. v. Locker ei 
at. 5 Etp, 107. and tee 2 Sir. 1094. So, in conspiracy, the 
wife of one of the defendanta should not be allowed to give 
evidence against any of the otiiers, as to any act done by him 
infortherance of the common design ; particularly' after evi- 
dence given, connecting the husband iHth tha;fc defendant in 
the general conspiracy. 

To the rule above laid down, however, there are two ^- 
ceptioQa : namely, Ftrtt^ in iases of high treason, hudiand and 
wife may be witnesses agiennst each other. JR. v. Origgt, T. 
Raym. l.buteeel Br. 4r Gotd.iJ^ Co. Lk. 66. i Hule^ 301. ami. 
mndeeel Hok, 48. dmb. Secondfy^ when a husband is indicted 
for a personal faijury to the wife, the latter is a competent wit- 
ness to support the prosecution ; Bui. N.P. 286. 1 HaU^BOl ; 
and the same, when the wife is indicted for personal injury tp 
the husband. Where a husband was indicted for being present 
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tiding and aniitiiig another in committing a npe upon liis 
own wife» the wife was helden to be a competent witness to 
prore tiie oflfenoe ; R. r. Lord Audletf^ 1 St, TV, 393 ; and the 
tame, where a husband was indicted for the battery ot his wife. 
JR, y, Awrty 1 Sit, 635. So, upon an indictment against a 
man for tne murder of his wife, the dying declarations of the 
wife were allowed to be given in eridenoe against him. R, r. 
Woodcock, 2 Leach, 563. R. v. JoAii. 1 EoMi, P, C, 357. 
ITUrtUy, upon an indictment for bigamy, the second wife is a 
competent witness against the defendant, the first marriage 
being previously proved; for the second msrriage is void. 
1 Hatcy 393. So, upon an indictment for forcible abduction 
and mtrriage, the. woman is a competent witness against the 
defendant ; for a contract obtained by force, has no obligation 
in law. BmL iV: P. 2S6. I Hale, 302. These however are not 
exceptions to tiie rule above mentioned ; for here the woman 
is not, in law* the wiife of tibe defendant. 

A hAksr or mother may be a witness for or against the 
child; 1 mfr.333. 2 7112.263. 6 7. it. 330. Hardw.277. 

1 Sttt. 289. 2 Str, 925. 940. Cowp, 591 ; a chUd, for or against 
the &ther or mother ; GUb. En, 135 ; a servant, for or against 
the master or mistress; Id\ a master or mistress, for or 
against the servant. 

Counsel, solicitors, and attomies, are privileged from giving 
(indeed they will not be permitted to give) evidence of any 
matters confided to them by their client, in their profesrionid 
capadty, 0%th, Ev. 136. 4 T. R. 753. and see 2 Cati^. 9. 

2 Stark, 21 A, 2 Brod. A- Ring. 4, either in the cause reqp^ng 
wliich Uie communication was made, or in anv other, 4 T, R, 
753, and whether the client be a party to Uie cause or noU 
2 Camp, 578. So, an attorney is not bound, on^sHbpwM duces 
tecttm, to produce any deeds or papers belonging to his client in 
his custody, if it appear that the production will operate to the 
prcgudice of his client. 1 Stark, 95. Aisd what is here said as 
to attomies, is equally applicable to their agents, 2 Stairk, 239, 
und to persons employed by them, as interpreters between 
tliem and their clients. Peake, 78. This privilege, however, is 
to be considered as excluding the disclosure merely of such 
foots as have been communicated confidentially by uie client 
to the attorney, &c. in his profesaonal capacity ; and therefore 
does not extend to facts known to the attorney previously to 
hb retainer; GtfA.JSv. 136. 1 Fatf. 197. Skin, 404; nor to 
the contents of a notice served upon Um by the attorney on 
the otiier ride, requiring him to produce at the trial a certain 
paper belonging to his dvent in lus hands, 7 East, 357, or the 
like I and i^ere an attorney was i»esent at tiie time his client 
swore to an answer in chuicery, it was holden that he could 
be compelled to give evidence of that fiict, on an indictment 
agsinst his client for peijuiy. Bui* N. P. 284. but see 2 Sir. 
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1122, conf. HutpriTfl^ge abo it ftrictibf eonfined to eoamel, 
floBciton, attonues and tbeir agents, &c. ; it does not extei»d 
to the steward or other agent of the party, 2 jiUL 524. 4T.R. 
759, or to a eonvejranoer, 2 jiik. 525> or to a physician or 
other medical person, 11 St. TV. 243. 4 T. it. 753, howerer 
confidential the commnnications to soch persons may bo. 

T^There also the disclosure of a particidar fact, not bearing 
direcdy upon tiie matter in q;aesl]on, may be of detriment to 
the pnblic serrice, the court will not compel a witness to Sm- 
doeell. As, for instance, in Hmrtfy't ease, (24 Hew. Si. Tr^ 
753.) a witness who was employed to obtid^ information of 
the proceedings at a meeting of one of Ae corresponding sode- 
t3es, was not aUowed to disclose the name of his employer. 
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CreHi rf WUnutetm 

Hie cre^Blnlityof a witness Is compoanded of— his 
ledge of ^ &cts he testifies,— his dismterestedness,-^ls in- 
tegrity, — ^1^ yeradty,— and his beiiup bound to speak the truth, 
by Mich an oaA. as he deems ob%8tory. Proportioned to 
these, is the dcagree of jcredit Ids testimony deserves from the 
court and jmy. 

Fnim thdr kmmMxe.'\ Although a witness be perfectly dis- 
jinterested, although he be a man of integrity and mpradty, and 
liaytf a just sense of the moral obligation of the oath he has 
taken, still the degree of credit to be given to his testimony 
depends upon his real knowledge of the facts he testifies. A 
man may be deceived in a fact, from deriving his knowledge 
of it through a false medium ; firom his attention being occu- 
pied more oy the circumstances accompanying it, than by the 
iaet itself, at the time ot its dccurrence ; or from a thousand 
other circumstances, which, if candidly stated, might be satis- 
factorfly answered and accounted for by the other party, so as 
to eonvmce tbe witness himself that he laboured' under a nds- 
4ake. Where there is a doubt, therefore, whether the endence 
given'by a witness be not founded in some misconception, it is 
the doty of the counsel who cross-examined him, to question 
him as to.the sources of his knowledge $ his reasons for be- 
lieving the fact to be as he has stated; his reasons for 
recollecting it; the drcumstances attending its occurrence ; 
wliether It was lig^t.or daik, and idiether he was near or.dis- 
tant, at the time It occurred ; and the like: so that the jury 
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may be able to judge of the degree of confidence they should 
place in the witness's testimony. If a witness refuse to answer 
such questions, or do not answer them satbfiictorily, it should 
bare the effect of detracting considerably fin>m his credit in the 
estimation of the jury. 

^ From their duinteresieduetf,'] A witness, to be perfectiy cre- 
dible, must not be, in the slightest degree, biassed or partial 
to one party or the other. Therefore, if it appear that the 
witness is prejudiced against the party, agamst whom he 
appean, or has before expressed sentiments indicative of such 
prejudice, «r if it i4>pear that a prosecution is pending agunst 
him for the same or a similar offence, and he come to disprove 
some of the fiurts charged in the indictment against the defend- 
ant,— all these are circumstances which detract proportionably 
firom his credit. In cases where the defendant is not obliged 
to appear personally at the trial, as in the case of informations 
and of indictments in the court of King's Bench, — the witness 
being liable as one of the defendant's bail, not merely goes to 
his credit, but seems -to be an olgection even to his competen- 
cy; at least such is the case in dvil actions. See Arch, PL 
if En* 391. Where the protecntor is to derive an advantage 
from a conviction of the defendant, this we have seen (oN^f , p* 
95,96.) is no objection in general to his competency; it goes to 
his credit merely. A fiither is a competent witness for Ids son, 
and a son for hu father ; but the interest arising from the re- 
lationship detracts proportionably firom the credit of the 
witness. See 2 Haky 276. QUb, Ev. 149. 155. 

The defendant may be cross examined as to his being inter- 
ested ; fee I Etp, 409 ; and indeed it may be doubted if you 
would be allowed to prove his interest in any otiier way, until 
vou had first cross examined him upon the subject. If he ac- 
knowledge that he was once interested, he will be allowed 
afterwards to prove that his interest has determined, without 
producing the instrument by which his interest was so deter- 
mined ; 1 Etp. 160. 164. See 2 Starh. 433. 2 Camp. 14 ; but 
if his interest have been proved by other witnesses, the instru- 
ment which has determined it must be produced. And in all 
cases where a release is necessary, to give competency to a 
ivitness, the release must be produced and proved, or secondary 
evidence given of it, as in ordinary cases. See 1 Camp. 37. 

From their integrity,} A conviction for treason, felony, 
piracy, prenmmire, pei^ury, forgery, conspiracy, barretry, and 
the like, we have seen (aute, p, 94.), renders a witoess incom- 
petent ; but the commission alone of such offence, without 
jM>nnction, Me 11 Eatt, 309, aAd the commission of all other 
offences which import falsity or fraud, whether followed up 
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tl>y conyiction or not, affect the credit of tUe witness. If the 
witness have been convicted of the crime, you may give in 
evidence the record of his conviction ; or if he have not, or 
indeed whether he has been convicted or not, yon may call 
witnesses to speak as to his general character, althongfa not as 
to any particular offence of which he may be guilty. 2 Hawk, 
€. 46. #. 20. 4 St. Tr. 693. 2 StarJk* 149. As to cross examin- 
ing the witness himself upon the subject of any offence impu- 
ted to him, there seems to be a difference of opinion among 
the judges upon the point : some hold that yon cannot ask a 
question of a witness, the answer to which m the affirmative 
would subject him to punishment ; others, that you may ask 
the question, but that the witness is not bound to answer it ; 
and others, I believe, include in Uie rule, not only questions, 
the answers to which might subject the witness to punishment, 
but also all those where the witness by his answer might be 
obliged to allege his own infamy or turpitude, although they 
might not subject him to any punishment. In 12. v. Holding 
fy ffade^ O. B. June, 1821, Bayley, J. held that a witness 
may be asked a question, the answer to which may subject 
him to punishment, but he is not compellable to answer it^ all 
other questions, for the purpose of impeaching a witness's 
character, may not only be put, but must be answered. If the 
witness be examined as to the offence imputed to him, and. 
deny it, such denial is concluave, and yon cannot afterwards 
call witnessespr offer other evidence to contradict him. 2 Stark, 
149. et *eq, 2 Camp, 637. Or if general evidence be given of 
the bad character of a witness^ the opposite party may cross- 
examine the witnesses aa to the grounds of their opinion, Hhe 
think it prudent to do so ; or he may call witnesses who can 
speak to the general good conduct of the witness, or cpntra- 
fuct any particular facts the other ^tnesses may haye cGsclosed 
in their cross-examination. 

In Tke Queen* 9 case, it was holden that where a witness for 
a prosecution has been examined in chief, the defendant can- 
not afterwards give evidence of any declarations by such wit- 
ness, or of acts done by him, to procure persons corruptly to 
give evidence in support of the prosecution, unless he have 
preidously cross-examined such witness as to such declarations 
or acts. 2 Brod, ^ Bing, 311. 

From tkeir veradty,] The character of a witness for habitual 
veracity, is an essential ingredient in his credibility : a man 
who is capable of uttering a deliberate falsehood, is in mo9t 
cases capable of doing so, under the solemn sanction of an 
oath. If therefore, it appear that he haa formerly said or 
written contrary to that which he has now sworn, (unless the 
reason of his having done so be very satisfactorily accounted 
for,) bis evidence Aould not have much weight with a jury ; 
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and if he have formerly sworn the coDbwy, that fact (dthongh 
no bisection to his competencv, /?. r. Ttai^ 11 JSw#, 30i»» 
unless he hare been conrictcd of the peijnry, tee antey p» 94.) 
is almost conclustye against his credilnlity. £n strictness you 
cannot ask a witness If at a former trial he swore diflferenfly 
Irom what he is now swearing ; but yon should gire in eridence 
an examined copy of the recoid of the former trial, or at least 
the nisi print record (if the catse have been tried at nisi prius) , 
Barnes y 449. 2 Stark. 354, and then prove what the witness 
swore at that trial, either by having it read from the judge's 
notes, or proved upon oath from the notes or recollection of 
any person who was present at the time. 3 TamU. 262. 12 Mod, 
318. GUb, Ev. 68, 69. Or, if the former declaration of the 
witness were not made by him as witness in a cause, yet if it 
were in writing, it is irregular to question him as to the contents 
of it ; you shcndd produce it, ask him if it be his hand writing, 
and then give it in evidence. In The Queen's ttue, it was 
holden that in cross-examining a witness, you cannot state to 
him the contents of a letter, and then ask mm if he ever wrote 
such a letter ; but yon shbt^d shew him the letter, ask him if 
it be 6f his hand writing, and if he admit it, then give the 
letter in evidence. Or you may shew him part of the letter, 
and ask hiin if he wrote that part ; but if he do not admit that 
he wrote it, you cannot flf^ proceed to cross-examine him as 
to the contents of the letter; Tke'Queen's (ktsej2Brod, ^ Biitg. 
236 ; nor even if he admit it to be his hand writing, can ^ou 
question him whether statements, such as you suggest to hmi, 
are conluned in the letter ; but the entire letter most be given 
TbDL evidence. Id. 288. But if sudi former declaration were not 
In writing, but m^^lv by parol, and not made by Um as wit- 
ness in a catise, in that case yon may cioss-examSne him on 
the subject of it, and if he deny it, you may call Vnother 
witness to prove it. If however a witness, when examined in 
chief as to the occurrence of a fiict, answer^ that he does not 
remember it, tiie counsel on the opposite ride cannot give evi- 
dence of a former declaration by the witness of the fact having 
occurred^ unless he have in crcMu-examination questioned the 
witness as to such declaration ; for the foct mav have occur- 
red, and the witness have formeriy declared his knowledge of 
it, andyet he may not recollect it at the time of his examina- 
tion, lie Queen* s case, 2 Brod. ^r Bing. 299. It may be neces- 
sary, however, to state, as a general rule^ that a witness 
cannot be cross-examined as to any distinct CoUateml fact, not 
relevant to the matter in issue, for the purpose of disproving 
the truth of the expected answer by other witnesses. In order 
to cUscredit the whble of his testimony. Spenceiey v. Witlot, 
7 East, 108. 

A consideration of the probability of the foct, also, may aid 
us in forming a judgment of the credit that should be given to 
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ft n^tneas for veracity. If he tell iu of a &ct liarag occurred, 
which is contrary to commoa ezperieuoe and obeenration, it 
will require that hb integrity, reracity> and means of know- 
ledge, should be indisput&le, to induce us to believe it ; but 
if, on the contrary, the fact stated by him be very likely to 
have happened, we may be induced to believe it, without veiy 
scrupulously enquiring into his character for integrity, veraci- 
ty, &c. The strength of the evidence should always be jpreat 
in proportion to the improbability of the fact to be established 
by it. 

Prom their being ewam to speaA the truthJ] No credit-what- 
ever shall be given to the testimony of a witness, examined 
viva voce in a court of common law in this cotttttnr, unless he 
have ineviously been sworn to speak the truth. Even a peer, 
wiio in a court of equity is allowed to give in his answer with* 
out oath, merely pledging his honour for the truth of it, must 
he sworn if examined as a witness. W, Jonet, 153«-i55. Cro. 
Car, 64. 2 Mod. 99. 2 SaOk. 513. i P. Whu. 14G. 

The form of the oath varies according to the religion or 
Gonntry of (he vntness. See Cowp, 382. Christians are swam 
on the New Testament ; Jews, on the Old Testament ; Maho- 
metans, on the Koran ; and persons of other religions, accord- 
ing to the form prescribed for that porpose by the religion they 
profess. BuL N, P. 292. Christians are sworn, with their hats 
off; Jews, with their hats on. Even among the different sects 
of Christians, there may be a variance in the. manner of taking 
tiie oath ; a Scotch Covenanter, for instance, instead of kiss- 
ing the book, as is done by other sects of Christians, holds up 
his hand, whilst the book lies open before Um. 1 Leach^ 319. 
Cowp. 3Q2. and tee Peake, 23. 155. Each witness swears in 
tiie particular form prescribed by his religion : the only gene- 
ral rule that can be laid down upon the sulject, is, that iht 
oath be such as the witness deems obligatory upon his cpnsci-. 
encc. And a witness may be asked, after he is sworn, whether 
he considers the oath he has taken obligatory upon his consci- 
ence; but if he answer in the affirmative, his answer is 
conclusive, and he cannot further be asked whether there be 
any other mode of swearing more binding upon his conscience 
than that which has been used. The Queen's caUy 2 Brod, 
4r Bing. 284. The more correct and proper way, however, is, 
to ask the ^^tness, before he is sworn, whether he connders 
the oath he is about to take, obligatory upon Ids conscience. 
2 Brod. if Bing, 284. A witness, however, may be asked if 
he believe in utt being of a Diety, and in a future state of re- 
wards and punishments ; but he cannot be questioned as to the 
particular tenets of his religion. See Peahe, 11.1 Leaeh^ 482. 
It may be necessary to add, that in dvil cases, aquakermin^ 
make an affirmation, 7 & 8 IT. 3. c. 34, 22 6. 2. c. 46. «. 36, 37, 
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and a MimTian a dedan^n, 22 G. 3. c. 30, instead of an 
oath. Bat it is ez|Nrefaly prorided by these statutes, that the 
ijiu^ker or Mopivian shall not thereby be enabled to give evi- 
dence in erinunal cases, or to serve on jories, unless he be 
actually sworn. 

4. The number of WUnessesreqmsUe. 

At common law, one witness was sufficient in sll cases 
(with the exception of peijury), both before the grand jury 
and at the trial. 2 Hawk. c. 46. t. 2. Fast, 233. 

In high treason not relating to the coin or seals, two wit- 
nesses arc required, both before the grand jury and at the trial, 
both of the ^ witnesses to tiie same - overt act, or one of 
them to one overt act, and another of them to another overt 
act of the same species of treason ; unless the defendant shall 
willingly, without violence, confess the same. 7 ^ 8 IT. 3. 
c.3.#.2. 1 £(/. 6. c. 12. «. 22. 5 j^ 6 JE;e/.6. c. 11. #. 12. And 
if the jury do not give credit to both of the witnesses, the de- 
fendant shall be acouitted. Per Scroggt, C, J., in R, v. PtU- 
nter, 3 St, Tr, 56. But one witness is sufficient to prove a 
collateni} faet, Fast, 242, as, for instance, to prove that 
the defendant is a natural bom subject, R. v. FoMfhan, 5 Si» 
7V. 29, or the like. 

In high treason, relating to the coin or seals, one witness 
is suffident, as at common law. Fosi, 239. 1 Hak, 221. 1 
4- 2 Ph. ^ M, c. 10. 1. 12. 4 c. 11. «. 3, 

In petit treason, there must be two witnesses, unless the 
defendant wiltingly and ^thout violence confess the offence. 
1 Ed. 6. c. 12. t, 22, And the same. In raisprisioQ of trea- 
son. Id. 

Upon an indictment for peijnry, there must be two wit- 
nesses ; one alone is not sufficient, because there is in that 
case oidy one oath against another. 10 Mod. 194. But if the 
assigmuent of peijury be directly proved by one witness, and 
strong circumstantial evidence be given by another, or be 
established by written documents, this would perhaps be 
sufficient, although it does not appear as yet to have been so 
decided. Also, if the perjury consist in tne defendant's hav- 
ing sworn contrary to what he had before sworn upon the same 
subject, this is not within the rule above mentioned ; for the 
effect of the defendant's oath in the one case, is neutralized by 
his oath in the other ; and proof by one witness will therefore 
make the evidence against the defendant preponderate. 

In all other cases, one witness is sufficient. 

5. Process agahui WUnesaet. 

In cases of felony, the witnesses are usually bound over by 
recognizance to appear at the trial and give evidence j and if 



tfaey do not appear accordiiiglyy the recognizaiice may be es- 
treated, and the penalty leyied. In cases of misdemeanor, 
also, the witnesses are often bonnd over in the. same manner. 

But in all cases where the witnesses are not so bowid over; 
and yon are not oeitun that they will attend volontarily, you 
may compel their appearance at the trial, by Mtftpoma, &c. 
In ordinary cases the common nAptena is sufficient. It may 
be saed out either at the crown office in London, R, v. lUng, 
8 T, R. 585, or with the derk of. the peace or clerk of assize 
of the court in which the defendant is to be tried. It is some- 
times more advisable to sue it out at the crown office, . on 
account of the readiness with which yon may proceed after- 
wards sgainst the witness by attachment, in case of his non- 
attendance. See the firm nf the wiptma, 1 Bum J. 758. The 
names of four witnesses, may be mserted in one writ. Cewp. 
846. As soon as you have obtained the writ, make out a 
nApetna ticket for each witness ; See thefirmy 1 Bum J, 758 \ 
and serve it upon him personally, at the same time shewing 
him the writ. The service should be personal ; for otherwise 
if he disobey the Mtftpoma, he. cannot be proceeded against as 
for a contempt. 2 Sir, 1054* And it should be served a reason- 
id>le time before the trial ; 1 Sir. 510 ; but if the witness be in 
court at the time of the triid, a service of the tubpeaw ticket upon 
him there, would perhaps be deemed sufficient, if he were 
subpcena'd upon the part of the defendant, see Cmop* 845. 1 
W. BL 36, and would certainly be sufficient^ if he were sub- 
poenaed upon the part of the prosecution. 

What we have now mentioned, relates to the service of a 
subpeena, where the witness is in England. But by stat. 45 
O, 3. c. 92, the service of a writ of subpoena in any one part 
of the United Kingdom, shall be as effectual to compel the 
appearance of a witness in any other part of the same, as if 
the subpeena were served in that part of the same in whidi the 
defendant is required to appear : and in case of non-attendanoe> 
the court, firom which the subpema issued, may transmit a 
certificate thereof in the manner pointed out in the statute : 
and the court to which it is so transmitted, may punidi the 
party for his default, in like manner as if he had refused to 
appear to a eubpema issuing out of that court ; provided it 
appear that a reasonable and sufficient sum of money, to de« 
firay the witness's expenses of coming, attending to give evi- 
dence, and of retunung, were tendmd to him, at tiie time 
he was served with Uie tubpenuu Where the Mt^/wiM, however, 
is served in England, a tender of expenses does not seem to 
be necessary, 2 Hawk, r. 46. t, 173, those expenses bdng 
otherwise provided for $ videpotis yet if the defendant be so 
poor as not to be able to go to the asuzes or sessions at his 
own cxpence, the expences not having been tendertd, won d 
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probably be deemed by tbe court, a mAdent ezcose for 
iien-«ttmaiioe» 

If anypenon (not beiiig the defendant) bare in lug posses- 
sion a mrttlen instrament wbieb may be reqointe as e^enoe 
in tbe eMse, then instead of the conmion nApvna^ yon most 
serve him with a nd^^Ntnit iucet fenaty commamlkig him to 
bri^ it with him,' and produce it at the trial. Seetkefarm^ 
21UU, Farnu, 217. «. 18. I Setkn^ 452. It is sued out, and 
served, in the stme manner as tfaue common nthpema. Upon 
being serted with this mibptma, the witness must attend at 
the trial with'the^ insbrhment required, and produce it in evi- 
dence, ind^ss he lutve somelawiful or reasonable excuse for 
withholding it ; of tlie validity of which excuse die court, and 
not the witness, is to judge. 9 East, 473, and tee 5 JEtp. 90. 
It is no excuse tliat the legal custody of the instrument be- 
longs to another, if it be in the actual possession of the wit- 
ness ; Id. 1 Camp. 14, 180 n, 6 £ep. 116. 1 Hoit, 239 ; but if it 
ttad to criminate hihnself, tee 1 £ep. 105, or his client (if the 
witness be an attoniey) A Bur. 1 637, tee ante, />.98. the court will 
not compel him to pfbduce it. If the witness, instead of 
bringing the papers ' &c. required, deliver^ them to the oppo- 
nte party, by whom thej'ara withheld, the court will allow 
secondary evidence of the contents of theni'to be given, with- 
out a notice to produOe the originals. 4 Eap. 255. 

If the witness be in custody - at the time of the trial, the 
only way of bringing him ' into court, to give evidence, is by 
habeat corpat ad tettificandmn. Tliis writ bt>btained upon motion 
in court, or application' to a judge at chambers, founded upon 
an fldfidavit, stating that he is a material witness, and willing 
to attend. See R. v. Lt^er, 8 Mod.'^. • See tAe/crm, Tidd, 
Jbnm, 218. § 19. ISelioH^ 452. The court will therenpon 
make a rule, or the}udge gtant his/o^ for the writ. Jngrott 
the writ on a 5«. ttaamtp ; tie the form, 7%dd, Fbrmt, 218. §- 21 ; 
ttHdgeittj«dge*t tumte UubuftedonU. Cawp, 672. // mutt be 
directed to the officer m tbhote cmtotfythe 'ttitnettU. At toon at 
you''^ the writ tigned, ^c, kave it with the officer to whom it 
it directed; pay, or tender iO'ktinhitreatoHable ckargetfor hrmg^ 
ing up' 'the witnett^ tmd he wUt^bring him iitto court oh the day of 
trial, accordiHg to ' the esigehicy of th€ writ. A prisoner in exe- 
cution may now be brought up In this manner to gire evidence, 
2L. Rujfm, 851. Z Bur. 1440, although it was fmrmerly 
holden otherwise. Barnet^2^2. Cbmi. 17; 48. So, asmlor 
oii board a king's ship may be broug^ up by this writ, if he 
have been previously subpoena'd, and be willing to attend. 
(kwp, 672. But the court will not giant this writ, to bring 
up a prisoner of war ; the proper way^ of proceeding in that 
cilse^ i^'by applicaton to the seci^tary of state. Doug. 420. 
So, wfaef^ the application appeared to be a mere contrivance 
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to remOTe a prisoner in ezecndony the ooort reftued to gnnt 
it 3 Bttr. 1440. Abo, by stat 44 (7. '3. c. 102, the Jnages 
of the court of King's Bench or Common Fleas, or the b»- 
rons of the excheoner, or Jnstioes of oyer and terminer, or 
gaol deliyery, (bemg sndi judge or boon) may a#ard writs 
of kaheat corjmSf for bringing « prisoner detained in iany giol 
or prison before any of t£e said courts, or before any ntciiig 
of nisiprkuy or before any other court of record, to be there 
examined as a witness befofre flie grand, petit, or other 
jury, in all causes dvU or criminal. And the like antholrity is 
nyen by the same statute to the justices of great session in 
Wales, and of the county Palatine of Chester, within the 
limits of their respective jurisdictions. 

PrMkgt cf wUneuafnm arrett^ A person subpcena'd as a 
witne», or bound oyer by recognizance, either to prosecute 
or giye evidence, enjoys a privilege from arrest, whilst attend- 
ing the court, not only on the day mentioned in the wAjpvna^ 
4rc., but also on every day of the same nttings,aasiaes, or ses- 
sions, until the cause is tried ; he is also privileged in like man- 
ner, during a reasonable time, before and after the trial, whilst 
coming to or returning from the place where the sittings, asrizes, 
or sessions are held. See Arch. Pr, B, R, 69^70. 151, 158. And 
this privilege has also been hblden to extend to witnesses attend- 
ing voluntiuiiy, and not subpoena'd. ^ee 1 H, BL 636. If a wit- 
ness under these orcumstances be arrested, the court out of 
which, the nApeena issued,, or the judge of the court in which 
the cause has been or is to, be tned, will, upon application, 
order him to be discbamd. 1 Arch, Pr. B. R. 69, 70. 151, 
152. 

PenaUy_ for nm^aitendance^ Where a tubpcnut, sued out 
at the crown office, has been served upon the witness, and he 
do not attend at the sessions or assizes, &c. in obecUence to 
it, the court of King's Bench, upon application, will grant 
an attachment against him, R. y. A'l^, S T. R. 585, pro- 
vided the witness were served persoj^ly with tiie wbpana, 2 
fitr. 1054, Harduf. 313, and were 'served a reasonable time 
before the trial i 1 Sir, 510. And see lAfanhal, 410$ and this, 
whether the cause were in foct called on or not. 3 Bam. 4f 
Aid. 598. It is doubtfol whether the justices at sessidns, &c. 
have authority to issue ; an fittachmeut ; the onfy mode of 
proceeding against the witness in such a case, seems to be W 
indictment. As to the mode of proceeding, where the sui' 
prnna has been served in Ireland or ScotUnd^ nee aide, p, 105. 
aHd§iat.ib G. 3.^92. 
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6. Wiimeuu* Eatpencei, 

At oommoB law, a witnen in criminal caies was not en- 
titled to biB ezpenaesy 2 Hawk. c. 46. 1. 173, at least, if he 
attended upon the part of the proiecatioD. This is now regu- 
lated by Btatate. 

By ftat. 27 <7.2. c. 3. «. 3, and 18 0. 3. c. 19. t. 8, where 
a person shall appear on recognizance or tubpmna, to gire eri- 
denoe as to any ^rand or petit larceny, or other felonv, whe* 
ther a bill of indictment luiye been preferred or not, the conrt 
may order the treasorer of the county or dinsion, in which the 
offence was committed, to pay him such sum as to the court 
may seem reasonable, for his ezpences, and (if he appear to 
be in poor circumstances) for his trouble and loss of time. 

And l^ Stat. 58 (r. 3. e. 70. #. 4, in cases of felony, the 
court are empowered (at the request of any person bound to 
prosecute, or subpcena'd to giye evidence, and who shall ap- 
pear accordingly, or who shall appear to have been active in 
the apprehennon of a person accused of certain offences, and 
for the f4>prehendiDg and prosecuting of whom to conviction 
rewards had been before given, by stat 4 PT. 4r 3f. c. 8. #. 2, 
7 IT. 3. c. 17. ». 9, 5 A, c. 31. s, 1, 14 O. 2. r. 6. s. 2, 15 
0,2. c, 28. t, 7) to order the sheriff or treasurer of the county 
to pay the prosecutor and witnesses, and the person concerned 
in such apprehension, as well the expences the prosecutor 
shall have been put to in preferring, the indictment, as also 
such sum as to the court shall seem reasonable and sufficient 
to reimburse them their ezpences in attending before tiie grand 
jury, and in carrying: on the prosecution, and also to com- 
pensate them for their trouble and loss of time in the appre- 
hension and prosecution. Provided (2y tect, 8) that no per- 
son shall be entitled to such costs or ezpences for attending 
the court, unless he shall have been bound by recognizance, 
or have received a iuipeena to attend, or a written notice for 
that purpose from the prosecutor, his agent or attorney. 

7. Examinati9H of fF'itnettet, 

It may be necessary to premise, that when the cause is 
called on, or at any other period during the trial, the 
court, at tiie request of the defendant, R. v. Faughan, Holt, 
689, 5 St, TV. 20, and see 4 Si, Tr. 191 . S.P., or indeed at the 
request of either party, will order such of the witnesses of the 
opposite party as have not yet been examined, or who are not 
under ezamination, to leave the court until they shall be 
called for in their order, so that each witness may be exa- 
mined out of the hearing of the other witnesses on the same 
side, who are to be examined after him. 
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Bxamtmtvm^ After the witnest has been iwoniy the coun- 
sel for the party who calls him, proceeds to examine him. In 
doing this, two things are principally to be attended to : 1st. 
that the questions be pertinent to the matter immediately in 
issne ; and Sdly, that they be not leading questions. 

Finiy the questions must be pertinent to the matter imme- 
diately in issue ; no question would be asked of a witness 
upon a direct examination, the probable answer to which 
cannot have a tendency to prove the offence or defence, or 
other matter put in issue by the pleadings. In the case of 
circumstantial eyidence, the court of necessity allow of a 
greater latitude in this respect ; but still in this case, the ques- 
tions must be such as are likely to eUcit evidence of facts 
from which the jury may reasonably presume the guilt or 
innocence of the prisoner. Upon an indictment for a con- 
spiracy, general evidence of the conspiracy charged, may be 
received in the first instance, although it cannot affect the 
defendant, unless afterwards brought home to 1dm or to an 
agent employed by him. The QueoiV com, 2 Br^A, ^ Bing, 
302. And the same rule applies, where a defendant seeks 
by such' general evidence, in the first ' instance, to affect the 
prosecutor with a coniipiracy to suborn witnesses for the des- 
truction of the defence (provided the proposed evidence be 
previously opened to the court), as in the case of a prosecu- 
tion for a conspiracy. Jd* So, if A. commit a burglary, and B. 
stay outside the house forthe purpose of preventing interruption; 
upon the trial of B., the prosecutor first proves the offence 
committed bv A., and then brings the guilt home to B. by 
proving his share of it. In these cases, however, the matter 
to be proved, naturally branches itself into two propositions : 
that a cerUun conspiracy existed, and that the defendant was 
engaged in it ; that A. committed the burglary, and B. aided 
and assisted him in the conmiission of it. 

Secondly f It is a general rule, that in a direct examination 
of a wituess, he shall not be asked leading questions, or, in 
other words, questions framed in such a manner, as to sug- 
gest to the witness the answers required of him. To tlus 
rule, however, there are a few exceptions : to identify a per^ 
son whom the witness has already described, the person may 
be pcnnted out to him, and he may be asked in direct terms, 
if that be not the person he meant. R, v. Watton, 2 Stark. 
116. Where a witness swears to a certain feet, and another 
witness is called for the purpose of contradicting him, the 
latter may be asked in direct terms, whether that fiict ever 
took place. 1 Can^» 43. So, if the witness appear evidentiy to 
be hostile to the party who has called him, the counsel may 
put leading questions to him, having first obtained permission 
of the court to do so. Peake, Mv. 198. 1 Ph, Ev. 283. And 
lastiy, questions which are merely introductory to others 
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that are matenal, are in general aUowed to be aaked in direct 
terms, without dbjectton. 

If an inreleyant or leading question be put, the counsel on 
the other side should immediately interpose, and olject to it* 
So, if a witness be asked, wheUier a certain representation 
was made, the opposite counsel may interpose, and ask him 
whether the representation in question, were by parol or in 
writing ; for if the latter, the writuig must be produced. The 
QutaCt case, 2 BrwL if Bkig, 292. 

We have seen (<ni/c, p, 93.) tiiat a witness can be allowed 
only to speak of facts witliin lus own knowledge and recol- 
lection ; except in matters of science, in wMch case his 
opinion is admissible evidence. He cannot therefore be ad- 
mitted to read his evidence ; 5 Sf . TV. 455 ; but he will be 
allowed to refresh his memory from any book or paper, if he 
can afterwards swear to the fact from his recollection. 3 T. A. 
749. and tee 2 Camp* 112. If he know the frict, however, only 
from sedng it in the book or paper, the original book or pa- 
per must be given in evidence and proved by other means. S 
T, R, 749. In like manner, , depositions made by an old 
witness, have been allowed to ^ read to him, for the purpose 
of refreshing his memory as to dates, &c. 1 Esp» 440. 

It may be necessary to observe here, that when a witness 
is under tlie examination of a junior counsel, the leading 
counsel may interpose,* take the witness into hb own hands, 
and finish the examination; but after one counsel has brought 
his examination to a dose, no other counsel on the same 
side can put a question to the witness. 2 Can^, 280. 

Crots-examttuUioH.'] When the direct exanunation is finished, 
the witness may then be cross-examined by the counsel for 
the qpponte party. Qr, if the psrty calling a witness, do 
not think proper to examinet him after he is called and sworn, 
the witness may nevertheless be cross-examined by the coun- 
sel for the opposite party. 72. v. Brooke, 2 Stark, 472. See Id. 
314, and 1 Eep. 357. S, P. 

When a witness is produced, the first thing that claims the 
attention of the counsel for the opponte party, is, whether 
the witness be competent ; and if not, then in what manner 
the objection to his competency must be made. See an/f,p.93-99. 

Formerly it washolden that the objection for incompetency, 
must have been made before the ^Htness was sworn in chief : 
but it may now be made at any time during the trial. 1 Bsp* 37. 
1 T,R,7\7. However, it is still in many cases desirable to 
make the objection before the witness has been examined in 
chief, and if he can be examined as to it, to examine him on 
the voire dire* 

The next thing that cUums the oppodte counsel's atten- 
tion, in the course of the examination, is, whether parol 
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evideBoe be the best evidence of the fiuts to which the wit- 
ness deposes ; and, if not, whether gioonds have been l«ld 
for its admission as secondary eyidence ; whether the ques- 
tions be relevant and pertinent to the matter in question ; and 
whether they be leading questions. If the evidence of the 
witness be ODjjectionable in any of these respects, tiie coonsel 
should immedbtdy interpose^ and make his oljection. 

Snpposingy however, the witness and his evidence not 
open to these pveliminary oljections, the opposite counsel 
must then proceed to cross-examine him, if in his judgment 
a cross-examination be necessary or advisable. In giving hi^ 
evidence* a witness tells the truth, wholly, or pamally, or 
tells a falsehood. If he tell the whole truth, a cross-exami- 
nation may be dangerous, as it may have the effect of ren- 
dering his story more drcumstantia], and impressing the juiy 
with a stronger opinion of its truth ; it is better, in such 
a case, either not to cross-examine him at pll, or to confine 
your questions to his credibility, bv impugning his means of 
knowledge, his disinterestedness, his integrity, or his vera- 
city. See ante, p.99^l04. 

If the witness tell only part of the truth,— then the oppo- 
site counsel, if the residue be fovourable to his client, will 
immediatelv proceed to cross-examine him as to it ; but if 
unfavourable, the counsel will either refirain altogether from 
cross-examining him, or will confine his questions to the 
witness's credibility, as above mentioned. 

If, on the other hiuid, the evidence of the witness be fiUse, 
then the whole force of the cross-examination must be di- 
rected to his credibility t See ante, p. 99«"104 ; and you may 
afterwards prove the truth by other witnesses. 

In cross-examining a witness, the counsel may ask him 
leading questions : that is, he may lead the witness, so as to 
bring him directlv to the point on which he requires the an- 
swer ; but he will not be allowed to put into the witness's 
mouth, the very words he is to echo back again. Per BuUer, 
J,, M A V. Hmfy, 24 How, St. Dr. 755. The questions, 
however, must be dther relevant and pertinent to the matter 
in issue, or calculated to elicit the witness's title to credit. 

When, in cross-examining a witness, you show him a let- 
ter, and he admits it to be of his hand-writing, the ordinary 
course is to have the letter read as part of your evidence after 
vou have opened your case. But if it become necessary to 
have the letter read, in order to found certain questions, with 
relation to Uie contents of the letter, to be propounded to the 
witness, the court upon application, will allow the letter to 
be read at the time of the cross-examination, subject of 
course to the consequences of the letter's being considered 
as part of your evidence. 7^ Queen's case, 2 Brod. 4r Bing* 
288. 
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If, upon the trial of an indictment, it appear upon cross- 
examination of one of tlie witnesses for the prosecution, 
that J. S. was employed by the prosecutor, for the purpose 
of pfocuring and examining eridenoe and witnesses in support 
of the indictment : the defendant cannot give evidence of J. 
S.*8 haTinff offered a bribe to a certain person, to induce him 
to give eyidence, touching the matter of the indictment, un* 
less such person have l^n examined as a witness. Hie 
Queen't case, 2 Brod. 4- Bmg, 302. 

Re'ejramination.'] If any new fact arise out of the cross- 
examination, the witness may be examined as to it, by the 
counsel who first examined him. In the same manner he 
may be re- examined, when necessary, in order to explain 
any part of his cross-examination* In the] Queen' 9 cote, it 
was .holden, that if a witness, upon his cross-examination, 
admit liis liaving used certain expresnons in a conversation 
with a person not a party to the cause, the opposite counsel, 
in re-examining the witness, is confined to such questions as 
may elicit the meaning of the expresnons, and the motives 
of me witness for using them. But where a witness deposes 
to certain expressions being used by a party to the cause, the 
counsel for that party is entitled to re-examine the witness as 
to the whole of the conversation in which the expressions 
occurred ; because the expressions are given in evidence in 
such a case, as an admission of the party, and the whole of 
the admission should be taken togetiier. 2 Brod* 4r Bhtg. 294. 
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Larcei^, 

iMdicimeHt fir timple larceny, 

MIDDLESEX, to wit: The jurors for our lord the King upon 
their oath present that J. Sk late of the parish of B. in the 
county of M. labourer, on the third day of Mav in the third 
year of the reign of our sovereign lord Geom the fourth, in 
the parish aforesaid in the county aforesaid, [three pair rfshoet 
of f Ae vahae of twelve thUkngty one ehbrt of the value of fuur 
shUUnge, and one waittcoat of the value ofeeveu shflUngs] of the 
goods and chattels of one J. N. then and there being fbund^ 
feloniously did steal, take, and carry awav: Against the peace 
of our said lord the King, his crown and dignity. 
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^Anpfe lanemf «l bammom laWf ofg^ods aboei the vMi€f\2d4 
(inwhkheMeUufmUedOnmdkBreeny)^ UtLfekmywUhiHekrgys 
ha in tame <M/4tMCf , Midi m harm tUmUttg^ ifc, wkieh skaU be 
meniioned htrttfier^ the benefU of ekrgy hae hem taken mwt^ hy 
MMtte, Where a man eommUt a robbery or bwrglary tn one 
i^muUy y and he U tried fir Uae a simple taneny in aaothercamUy 
(«ee anie, p. 5.) 9 and tomnetedy he ehaU bee the ben^ rf clergy ^ 
in the smne manner aei/ he were comrieted o/Jhe barglary or ro6- 
bery in the proper comUy, 25 H. 8. r. 3. «. 3. 3 FT. ifM. e.9. 
t. 3. ^fu/ the 9a$me in all other eaeee, where the larceny woe art" 
ginalfy committed under circmnstanceif which would deprive the 
party ^ the benefit <f clergy. 3 fF'* if HI, c.9. «. 3. 

Petit larceny [that ie, ekmple larceny ofgoode of the value ofl2d. 
or under) is afiUmy^ but wat never punishable at common ImwwUh 
death. It is now punishable by whipping or i mp ri s on m e n t, or, by 
itai. 4 G, I.e. U.S. If by transportation fir seven years. 



J. S. late of, ^c] It is little matter whether this he the cor- 
Inect name and addition of the defendant or not ; if he do not 
plead the misnomer or wrong addition in idiatettienty he Waives 
all objection to the indictment for any error in this respect. 
All therefore the prosecutor lu» to do, is to prove that the 
defendant is the person who actoallv committed the offence ; 
which is done either by identifying lum as the party who com- 
mitted it, or by circumstantial evidence. See ante, p. 77, 78. 

On the third day of May, 1^.] The time and place here 
stated, need not be proved as laid : if the offence be proved to 
have been committed at anytime before or after, provided it 
be some day before the finding of the indictment, ante, p. 14. 
60, — or at any other place, provided it be within the counter, 
or other extent of the court's jurisdiction, ante, p, 14. 61, it 
will be sufficient Or if it be proved tiiat the larceny was 
actuaUy committed by the defendant in another county, and 
that he carried the goods through or into the county or other 
extent of the court's jurisdiction, in which he is now indicted, 
it will be sufficient. Ante, p. 5. 

Three pair of shoes, ^r.] The species of goods^ must be 
proved as laid $ for instance, upon this indictment, if the pro- 
secutor were to fail in proving that shoes, or a shirt, or a 
waistcoat, were stolen, the defendant should be acquitted, al- 
though there mioht be indisputable evidence of his having 
Stolen other articles. See ante, p. 22. 63. But it is not neces- 
sary that the prosecutor should prove all the articles, mention- 
ed in the indictment, to have been stolen ; if he firiive tte 
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defendant to hare stoIeB any one t/L llieni> (as, for instance, 
if lie prove that the defendant stole the waistcoat, or the 
shirt, or one pair of ^ shoes) it would be snflicient. AiUt^ 
p. 22. 63. 

Hie goods taken, must appear in eridence to be penmud 
good$: tot none other can be the subject of larceny at common 
law. 

Firsts Things real, or which savour of the realty, cannot be 

the subject of larceny, «t common law; and so strict is the 

rule in this respect, that a larceny cannot be committed even 

of tiUe deeds, 1 Hak^ 510. 1 Hawk, c.33. «. 35. 2 Sir, 1137, 

or any other charter or writing concerning the realty, /{. r. 

We^beer^ 1 Leaehf 12, or even of the box in urinch ttiey are 

kept 1 Haky 510. 3 ln»u 109. Lands, tenements, and nere- 

ditaments (either corporeal or incorporeal) cannot in their 

nature be taken and carried away. And of things also that 

adhere to tlie freehold, as com, grass, trees, and the Uke, or 

lead or other thing attached to a house, no larceny can be 

committed at common law ; but the severaiice of tlhem was, 

and in many cases still is, a mere trespass, and the subject of 

a ciHl action only. But it was always holden at common law, 

that if the owner, or a stranger sever them, and another man 

come and steal them,— or if the thief sever them at one tame, 

and that another come and take them away,-<4t is a larceny* 

3 /fuf. 109. 1 Hmky 510. And now, steaHng, or removing 

with intent to steal, lead or iron (4 G, 2. c. 32.) , or any copper, 

brass, or bell metal, 2\G» 3. e. 68, fixed to any dwellmff house 

or other building, ffarden, or court thereunto belonging, li made 

felony, and punishable by transportation for seven years. To 

cut or take away com growing ; to rob an orchard or garden ; 

to bredt or cut a hedge, fence, &c., or to take up fruit trees, 

for the purpose of canying them away ; to cut or spoU woods, 

underwoods, poles, or trees standing ; A^ELc.7 \ to steal or 

destroy turnips, potatoes, cabbages, beans, parsnips, pease, or 

carrots ; 13 (?. 3. c. 32. 42 G, 3. c. 67 ; to steal or destroy 

madder roots : 13 G. 3. c. 35. «. 5 : are punishable, upon a 

summary proceeding before a magistrate, by whipping, fines, 

imprisonment, &c. To steal, cut down, baric, or destroy, in 

the night time, any timber tree, or any roots, shrobs, or plants 

of the value of five shillings, is made felony, and punishable 

by transportation for seven fears ; 6 &. 3. c. 36 ; and if done 

in tiie day time, is punishable by fines for the first and second 

offence, and with transportation for die third ; 6 G, 3. c. 48. 

13<?. 3. c. 33; which statute of 6 0. 3. c, 48, has since been ex- 

tmded to all woods and wood grounds belonging to his 

Majesty, 45 G.3. c. 66 «. 1, and to idl hollies, thorns, and 

quicksets in any of his Mijesty's forests or chases. 9 G. 3.. 

c. 41. «. 8. And lastly, to steal black lead or black lead ore 

fix>m mines, or to break into the mines with intent to steal it,^ 
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Is made felony^ and pmududble by inq^risotiment and whipping, 
or transportation. 25 G. 2. c. 10. 

Seeimify^ bonds, bills, &c., being mere cAoMsf in actum, are 
not the snliject of larceny at common law, for they are of no 
intrinsic value. 8 C^ 33. 1 Hawk, c. 33. «,35. But now, hj stat. 
2 G» 2. c. 25. t, 3, to steal any exchequer orders or talhes, or 
any exchequer bills. South Sea bonds, bank notes. East India 
bonds, dividend warrants of tiie baidt. South Sea company. 
East India company, or any. ether company, bills of exchange, 
navy bills or debentures, goldsmith's notes, or other bonds or 
warrants, bills or promissory notes for the payment of money, 
is felony, and punishable in the same numner as if the offender 
had stolen goods to the value of the sum secured by such 
mitten instruments, or remaining due thereon. And, by 8tat« 
52 G, 3. c. 143. #. 1 , if any officer or servant of the post office 
shall secrete, embezzle, or destroy any letter or packet contain- 
ing the whole or part of any bank note, bill of exchange, &c., 
or other valuable paper specified in the act, or shall take the 
same out of any letter or packet ; it is made felony, death. Or 
if he destroy any letter or packet with which he has received 
money for the postage, or t£ai\ advance the rate of postage on 
any letter or packet sent by the post, and shall secrete the 
money received for such advanced postage, it is a felony within 
clergy. 5 G, 3. c. 25. «. 19. 7 G. 3. r, 50. s, 3. 

Thirdiyf larceny at common law cannot be conmiitted of 
such animals, in which there is no property either absolute or 
qualified ; as of beasts that are firte naiwrte, and unreclaimed, 
such as deer, hares and conies, in a forest, chase or warren ; 
fish in an open river or pond ; or wild fowls at thdr natural 
liberty. 1 Haky 511. FatU 366. But if they are reclaimed or 
confined, and may serve for food, it is otherwise ; for of deer 
so inclosed in a park that they may be taken at pleasure, fish in 
a trunk or net, and pheasants or partridges in a mew, larceny 
may be committed. 1 Hale, 51 1. 1 HawA. c. S3. «. 39. Swans» 
it is said, if lawf^ly marked, are the subj.ect of larceny at com- 
mon law, although at large in a public river ; Dolt, hut, c, 156 ^ 
or whether marked or not, if they be in a private river or pond. 
Id, So, all valuable domestic ammals, as horses, and all 
animals doimta naturae, which serve for food, as swine, sheep» 
poultry and the Uke, and the flesh of such as are fer^B ntUura, 
may bie the subject of larceny. 1 Hak, 511. But as to all other 
animals which do not serve for food, such as dogs, and other 
creatures kept for whim and pleasure, stealing them does not 
amount to larceny at conunon law. 1 Hak, 512. Stealing dogs, 
however, now renders the offender liable, upon a sunmary pro-* 
ceeding, to fine or imprisonment and whipinng, by stat. 10 G, 3. 
€• 1 8. To hunt , sni^ne, shoot at, &c., or carry away any deer in 
an inclosed ground, is a felony, and subjects the offender to 
transportation for seven years j 42 G. 3. c, 107, «, 1 ; or if la 
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jm lininclosed part of a forest, chase, &c., he shall be fined for 
a first offence, and transported for seven years for a second. Id* 
9, 2, 4. See alio 9 G. 1. c. 22. #. 1. To take or kill copies in 
the night time, in any ground used for the breeding or keeping 
of the same, idiether indosed or not, subjects the offender to 
transportation for seven years, or to whipping, fine, or impri- 
sonment, at the discretion of the court. 5 (7. 3. c. 14. And if 
a man, armed and disgused, rob a warren or other place where 
conies or hares are usually kept, it is felony, death. 9 <?. 1* 
c. 22. «. I. So, if a man, armed and disguised, steal or take 
away any fish out of a inver or pond, it is felony, death* 9GAp 
c. 22. «. 1. And by stat. 5 0» 3. e, 14. s, 1, entering an in- 
closed park or paddock, or a garden, orchard, or yard belong- 
ing to a dwelling house, and stealing or destroying any fish in 
a river or other water therein, siAjects the offender to transi- 
portation for seven years ; or if in any other inclosed ground, 
then to a fine or imprisonment, upon a summary conviction. 
Id. i. 3. Stealing oyiters or oyster brood firom an oyster bed^ 
laying, or fishery, being private property, is made felony, and 
puniuiable by transportation for seven years, or imprisonment, 
by Stat. 48 G> S. c. 144. «. 1. Stealing hawks, in disobedience 
to the rules prescribed by stat. 37 Ed, 3. c. 19, is also felony. 
3 Jntt, 98. 

Of the value of, ^.] It is immaterial whether the goods be 
proved to be of tiie value lud in tiie indictment^ or not. AiUe, 
p, 32. $3. If the ]ury be of opinion tiist the articles proved 
to have been stolen, are of a value exceeding I2d,y the defend- 
ant shall be convicted of grand larceny ; if of the value of I2d. 
or under, of petit larceny. And it is necessary to observe, 
that if it appear to the jury tiiat the several articles mentioned 
in the indictment were stolen at different times, and that no 
one of them exceeded the value of 12^., or tii|it tiie goods 
stolen at any one tiine did not exceed -tiiat yidue, tiie defends 
ant can be round gaSLty of the petit larceny only. 

Cffthe goods and chaitelt of one J, AT.] It must be proved 
ttpoD the trial that the ffoods stolen are the absolute or special 
property of the person tnus named in the indictment. If he be 
misnamed, if the name thus stated be not either his real name 
or the name by which he i^usually known, or if it appear that 
the owner of the goods is another and different person from 
him thus named as 8|uch in tiie indictment, the variance wiU 
be fetal, and the defendant must be acquitted. $o, if he be 
described in ihe indictment as a certain person to the jurors 
unknown, and it appear in evidence that his name is known, 
the defendant will be acquitted. See 3 Camp. 264. 1 Holi, 595, 
OHiey p,n, 2 Easty P. C. 651. 2 Leach, 862. 

It has already been observed, that where goods are stolen out 
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of the poMesnon of a bailee, it nuiT be described in the indict'* 
ment as the ti rup e iiy of tiie bailor or bailee; mUe^p, 10. 
2 iToIr, 181 ; as, for instance, goods intrusted to a person for 
safe keening, or to a csrrler to carry, cloth to a tailor to make 
into clouies, linen to a laundress to wash, goods pawned, and 
the like, may be laid to be the goods and chattels ttther of the 
person to whom they are sointitisted, &c., orof theowner^at 
the option of the prosecotor. Id. tmdtee 1 Lemek, 3&5. 2 Ltiek, 
975. 2 Eattf P, €. 652. So, where cattle were alleged in tlie 
indictment to be the p rop erty of a person, who, it appeared in 
eridence^ was merely the agister^ and not the actoal owner, 
the judges held it to be snflicient. R. t. ^aodmird, 2 £ffW, 
P. C, 6M. But if it appear that the person named as owner, 
is merely servant to the real owner, the defendant must be ac- 
quitted ; 2 JSnf, P. C. 652 ; for the senrant has not a special 
propertT in tlie goods, the poBSCSsion of the servant being the 
possession of tlie master. So, where Uie person named as 
owner, appears to be a mamed woman, the defendant must be 
acqmtted ; because in law the goods are the properfar of the 
husband. 1 Haie, 513. mnte, p. 63. But where goods were 
stolen from a feme sole, and before indictment she mamed, it 
was holden that describing her as the owner of the goods, bjr 
her niuuden name, was suffident. J7. v. TWner, 1 Leaehf 536. 
Clothes or other necessaries fmnished by a fether to his child, 
may it seems be laid to he the property either of the fether or 
of the child, particularly if the ddld be of tender age ; 2Em$t, 
654 ; but it is safer peiiu^[» to allege it to be the property of 
the child. See 1 Leach, 463, 464 ft. 

We have seen {atUe, ju 10.) that where the goods stolen sre 
the p rop er ty of partners, they may be described as the goods 
and chattels of any one or more of the partners ; 1 Gto. 4. e, 
102 ; and the same where minerals, timber, iron, or other 
materials are stolen feran mines, the property of any nuning 
company. 56 G. 3. e. 73. In all other cases, where j<nnt pro- 
perty is stolen, if it appear in evidence that all the joint pro- 
prietors are not named in the indictment (that is, it should 
seem, all that were joint proprietors at the time the felony was 
committed), the defendant must iie acquitted. But when the 
goods of a corporstion are stolen, they must be hud to be the 
property of the corporation, in their corporate name, and not 
in the names of the individuals who compose it ; 2 £wl, P. C. 
1059, 1 Leoehy 253 ; and there is a dificrence, upon tUs sub* 
ject, between an ancient corporation and a corporation newly 
erected : an ancient corporation may by use have a special 
name diiFering in substance from that by which they were ori«> 
ginally incorporated, and they may plesd and be impleaded by 
that name ; but a corporation created within memory, must 
plead and be impleaded by tiie name by which they were incor- 
porated. Hob.2\\, Nvy.fA. 2 BrewtJ. 292. ZateA.229. 11 G9. 
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94. D9. 279. 3 il/«f. 6. Cff«w£^35l. But, Ahr, Carp, C.3, 
omf M« 10 CS9. 87. 1 Leach^hlZ. 

The clothes, fornitiire, tools, and other things whatsoever, 
purchased or provided for the use of the poor of a parish, &e., 
if stolen, nrast he described as the property of the overseers for 
the time being; 55 G» 3. e. 137. «. 1. So, timber, stones, and 
other nuuterials, and tools, &c., purchased by order of jnstioes, 
or of the surveyor <»f county bridges, if stolen, must be des- 
cribed as the property of such surveyor for the time being. 43 
(7« 3. c. 59. «. 3. 

Febnhutfy,'] The taking and carrying away, mustbefoloni* 
ous ; that is, done atrimofitrmtdii or, as the civil law expresses 
it, biari ctauA, 4 Bl. Com, 232. This indeed is not verv 
definite ; but larceny, as fitf as respects the intent with wUch 
it is committed, (and the intent here is a material ingredient 
in the offence), may perliiqps correctly be defined thus : When 
a man knowingly takes aiid carries avray the goods of another, 
without any claim or pretence of right, with intent wholly to 
deprive the owner of them, and to approjpnate or convert tnem 
to his own use. If the sheep of A. stray into the flock of B., 
and B. not knoiring it, drive them home along with his own 
flock, and shear them, this is no felony; but it would be other- 
wise if he did any act for the purpose of concealing them, for 
that would indicate his knowledge of their being &e dieep of 
another. 1 Haie^ 506. If under colour of arrear of rent, 
although none be actually due, I distrain or sdse my tenant's 
cattle, this may be a tre^ass, but is no folon^. 1 Halny 509. 
If I take an estray, upon a claim of right to it as lord of tiie 
manor, it is no felony, however groundless my claim may be* 
Id, If a servant take ms master's horse without his knowledge, 
and bring him home apln ; if a man take his neighbour's 
plough, mat b left in a field, and use it upon his own land, and 
then return it : these may be trespasses, but are not felonies, 
1 Haky 509, because the returning the thing taken, sufficiently 
evinces that the pw^» wlien he took it, had no intention to 
deprive the owner of it, or to convert it to his own use. Re- 
turning the goods, however, can be considered merely as 
eridence of 1& defendant's intentions wlien he took them ; for 
if it appear that he took them originally with the intent of de- 
priving the owner of them, ^ and of appropriating them to 
nb own use, his afterwards returning them will not purge the 
offence. See 1 ffawJk, c, 34. «. 2. 1 /To/e, 533. In R, y, Philip 
8faL, 2 Eoit, P. C, 662, 663, it was proved that the defend- 
ants took two horses out of the prosecutor's stable at night, 
without hii leave, and having rode them about 30 miles, left 
them at an inn, denring care to be taken of them, and saying 
that they shoidd return in three hours ; the defendants were 
taken, on the saitae day, at the distance of 14 miles ficom the 
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tan, wdldng In a directioii fifom It : tlie jniy found the defend- 
ants gaQty, but at the same time found spedally that the de- 
fendants meant merely to ride the hones the thirty miles and 
to leaye them there, without an intention to return for them 
or otherwise Aspose of them ; and ten of the judges held 
that this was no felony, as thm was no intention in the pri- 
soners to change the pwiperty opr inake it their own. 

In all cases of larceny, the questions whether the defendant 
took the goods knowia^y or by mistake, whether he took 
them bcmk fidt under a claim • of right, or otherwise, and 
whether he tooX them widi an intent to return them to the 
owner, or to deprive the owner of them altogether and to 
appropriate or convert them to his own use,Fr-are questions 
entirely for the considerstion of the Jury, to be detenoined by 
them igipn a view of the particular focts of the case. 

TViAe.] Ulcere must be a takmg of the goods, either actual 
or constmctiTe, to constitute |«!oeny. Therefore, if tiiere 
be joint-tenapts or tenants in ooynmon of a personal chattel,and 
one of them csrry away and dispose of it tp ids own use, this 
is no larceny i 1 Hak^ 513 ; there is in foct no taking, foir he 
is slready mpoeses^n ; It b merelr the subject of an action 
of account, or bill in equity. So, if a wife carry airay and 
convert to her own use, the goods of her husband, it is no 
larceny ; for husband and wife are one person in law, and 
aonsequently there can be no taking, so as to constitute a 
larceny. 1 ^ale, 514« So, if a man lose goods, and aaoUier 
find them, and, not knowing the owner, convert them tp his 
own use, this is no larceny, 3 /iw'* 108. 1 Haiok. c. 33. «. i, 
even although he deny the finding of them, oir secrete 
them, i Haky 50.6. But it is otiierwise if he know the 
owner : and therefore, where a bureau wa^ given to a car- 
penter to repair, and he found money secret^ in it, which 
he kept and converted to his own use, it was holden to be a 
larceny. Cartwright v. <?reoi, 8 Fet. 405. 2 Leacky 952. So, 
if a hackney coachman convert to his own use, a parcel left 
by a passenger in his coach by mistake, it is a felony, if he 
know the owner, or if he took him up or set lum .down.at 
any particular place where he might have enquired for him. 
R, V. Wynf»ey 2 Ea»ty 664. 1 Leavky 413. R. v. Lamb, 2 JSw/, 
664. R. V. SeoTy 1 Leachy 415 m. 

We have just now said, that the taking may be actual 
or constructive : actual, where the goods have been actually 
taken out of the owner's possession, ag^nst his will or with- 
•ut his consent, and wh^ch reqiures no further comment or 
illustration ; constructive, where the owner delivers the goods, 
but either does not thereby divest himself pf the legpal posses^ 
uon, or the possession of the goods has been obtained from 
him by fraud, and in pursuance of a previous intent to steal 



121 

tliem. As tlu8 salject of eonstnictiye poMeinon has giyoii 
rise to some very nice distinctions^ it may be necessary to 
connder it with some minuteness ; I shaU therefore class the 
cases decided upon it, under the following heads : 1 . Where, 
by the delivery, the owner of the goods jpssses not only the 
possession, but tiie right of p ropert y auo ; 2. Where the 
possesion has been obtained animo /wramtts 3* Where the 
possession was originajhr obtained bimA/Ue, uid witiumt a 
felonious intent ; 4. Where the delivery does not alter the 
possession in law. 

Firsi, as to the cases where, by a delivery of the goods, 
not only the possession, but the right of p ro p erty also, passes: 
it is dear that no subsequent convernon by the person in 
whom the right of property has thus vested, can be construed 
into larceny, whatever the intent of the par^ may be. As, 
lor instance, where goods are sold upon credit and delivered, 
no conversion of them by the vendee can amount to liffceny. 
Where tiie defendant bought a hOrse at a fiur, of the prose- 
cutor, to whom he was known, and having mounted the 
horse, said to the prosecutor,* that he would return imme- 
diate^, and pay him, to which the prosecutor answered, ** very 
well ;" the defendant rode the horse away, and never re- 
turned : this was holden to be no larceny, because the pro- 
perty, as well as the possession, was. parted with. R. v. Harvey, 
1 Leach, 467. So, where the defendant bought goods, and 
denred them to be sent to him witii a bill and receipt ; and 
the shopman who brought them, left them, upon being paid 
lor them by two Infls, which however afterwards turned out 
to be mere fidirications ; the judges held that this was not 
larceny, because the prosecutor had parted with the property 
as well as the possession, upon receiving what was deemed at 
tiie time, by his servant, to be payment. R, ,y« Parket, 2 
Leach, 614. So, where the defendsnt sent to a hatter, in 
the name of one of his customers, for a hat, and it was accord- 
ingly delivered to the messenger, upon the credit of the cus- 
tomer : the jnd^s held that this was not larcetiy, the owner 
having parted witii his property in the hat. A. v. AimhM, 2 
Baeeei, 1060. So, whoea woman obtained fiom the tnrose- 
cutor. In the name of one of his neighbours, half a gmnea's 
worth of silver, and said that |^e would return presentiy with 
tiie half-gmnea, it was holden not to be larceny, for the same 
reason. R, v. Coleman, 2 Eati, P, C. 672. So, where tiie 
defendant sent a letter to the prosecutor, in the name of 
another person, requesting a loan of 3/. for a few days, and 
obtained the money accordingly : eleven of the judges held 
this to be no felony, because it appeared that the property in 
tiie money was intended to pass by the delivery. JL v. j^t" 
hintom, 2 Eaet, P. C, 673. Where the prosecutor was in- 
veigled by a set of sharpers to bet with them, and by a prs- 
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oonoerted trick, one of them won fifom him the money hi qttef « 
tion, and which he paid, imagining it to have heen won fiuiiy : 
the judges heUL that this was no laroenyy tiie prosecutor having 
parted with his p r ap e rty in the money, under an idea that 
ft had been fidriy won. R» t. MAoitim, et al, 2 Leack, 610. 
Secamdijf^ where the possession of the goods has been ob- 
tained tfwfaw /krBwdSt, where a man, having the tmhmufu* 
rmuU (teetmtetp, 119), obtains, in pursuance thereof , pos- 
session of the goods by some trick or artifice : this is conri- 
sidered such a taking (even although there be a delivery in 
ftet) as to constitute larceny^ l^ere tiie defendant offered 
to give the prosecutor gold fo? bank notes, and, upon the 
posecutor's laying down some bank notes for the purpose of 
having them changed for gold, the defendant took them up 
and went away wiui them, promising to return immediately 
with the notes, but never in fact returned : tfood, B, left it 
to the jury to say, whether the defendant had the animut 
fyrmuU at the time he took the notes, and said, that If they 
were of that opinkm, the case clearly amounted to larceny. 
jR. V. Oihtert 4 Tarnt, 274, cU. Where the defendant agreed 
to discount a bill for the prosecutor, and the bill was giren to 
lum for that purpose ; he told the prosecutor that if he tiben 
sent a person with him to his lodgings, he should give him 
the amount, deducting the discount and commissioi^ j a per- 
son was sent accordingly, but upon feaching the lodgings, 
the defendant left the messenger there, and went out on pre- 
tence of getting die money, but never returned : the judge left 
It to the jury to say whether the defendant obtained possession 
of tiie bUl with intent to steal it, and whether the prosecutor 
meant to part with his property in the bill, before he should have 
received tiie money for it ; the jury, being of ppiniqn in the affir- 
mative on tiie first proposition, and in th^ negative on the se- 
cond, conrii^ the prisoner, and the judges afterwards held 
the conviction to be right. R, v. Aickbes^ 2 Ea»ty P, C, 675. 
So, obtaining money or goods by the practice of ring drop- 
fhig (as it is termed], has been holden to he larceny. 
Thus, where the defendant, in the presence of the prosecutor, 
picked up a purse in the street, containing a receipt for 147/. 
for a " rich briliumt dtamond f^," and also the ring itself; 
It was then proposed, that the nog should be given to the 
prosecutor, upon his depositing his watch and some money, 
as a security tiiat he would return the ring as soon as his pro- 
portion of tiie value of it should be pud to him by the de- 
fendant ; the prosecutor accordingly deposited his watch and 
money, which were taken away by some of the defendant's 
confederates ; but the ring turned out to be of the value of 
10<. only, and the watch and money were never returned : 
it was ^ft to the jury to say whether this was not an artful 
and pre-concerted sdieme to get possesion of the prosecutor's 



Vftteb and money ; and the jmy being of that opinion, oon* 
▼ictcd the defendant. R,t, Patchy 1 LeacA, 238. In A r. 
MoBn (1 Lmcky 314. 2Bati^ P. C. 679), the defendant beiQg 
oonricted of lamny, under the same drcnmatanoea, and the 
case being reserved for the opinion of the judges, nine of 
them were of opinion, that this practice of ring-dropping, 
amoDBted to larceny: and they distingoished it from the 
case of a loan ; for here, although the possesrion was parted 
with, the property in the goods was not. See R. v. Wahtmy 2 
Leadiy 640. 2 £aff, P. C\ 680, S. P. by tJltheJMdgau Where 
m hosier, by the desire of the defendant, took a parcel of silk 
stockings to his lodgings, but of which the defendant cliose 
VOL pair, which were laid on the bark of a chair ; the de- 
fendant then sent the prosecutor back to Ids shop for some 
articles, and whfle he was absent, he absconded with the 
stockings : the judges held that this amounted to larceny, 
Ae defendant having clearly obtained possesrion of the goods 



^JknmdL R, r. Shafpk$» et ai. I Leack, 93, 2 Eatt, 
P, C, 67S. Where the defendant hired a horse from the pro- 
secutor, on pretence of taking a journey, and it turned out 
tiiat, instead a^ going tlie journey, he sold the horse in 
Smithiield market, on the same day : it was left to the jury 
to consider, whether the defendant hired tlie horse lor tlie 
purpose of stealing it, or whether he hired it really for the 
pnrpoee of taking tlw journey, ajid afterwards changed his 
intentiDn ; and the jury being of the former opimon, found him 
guilty^ Seven of tiie judges were afterwards clearly of opinion 
that the offence was fek>ny. R, y. Pear, 1 Leachy 212, 2 
£aH, P. C. 685. And the same, where the defendant hired 
the horse in the name of another person. R. v. Charlewoodt 
1 Leach^ 409, 2 EoMi^ P. C, 689. So, where the defendant 
hired a post cliaiae, with intent to convert it to his own use, 
and never returned it ; upon being indicted for it, twelve 
months afterwards, as for a larceny, it was liolden pearly to 
amount to that offence, altfaongh the chaise was not hired for 
any definite time. R, v. SempUy I Leach, 420. If a man, 
imtm o fitrmuHf sue out a replevin , and by that means obtain the 
possession of anotiier man's liorse, and ride away with it ; or 
if by a fraudulent ejectment he get possesrion of another's 
house, and carry awaythe goods out of it ; he is gmlty of 
larceny. 1 Hole, 507. 1 HM. e. 33. #. 12. 3 Intt. 108. a»d 
Me A V. Farr, et oL Kel. 43. 2 Leeteh, 1043 m. Where the 
defendant, by ardfice, obtained possesrion of a request note 
at the India House, by means of which he obtained a 
permit for a chest of tea belonging to the prosecutor (to 
whom he was a perfect stranger), and the chait of tea was 
therefore delivered to him : the judge hdd tliis to be larceny, 
notwithstanding the iwssession had been obtained Inr means 
of a regular request note and permit. R, v. Hmft iRmei^ 
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1072. A honer in the Haymarkety haTing lent Us a)n^ntioe 
witi a parcel of itockings to Chetqpside> tlie defendant met 
him on Lndgate Hill»and aaked him where he was goang ; the 
apprentice answered, to Mr. Heath's ; tiie defendant replied, 
that he was the person, dedred the hoy to give him tiie par- 
cel, and gave him a small parcel in return to take home to 
his master ; the hoy aooordmgly gave him the parcel, hot the 
parcel he took from him for his master, contained nothing but 
old rags of no value : the judges held this to he larceny. 
R. V. WiOuu, 1 Leach, 520, 2 Eati, P. C. 673. It must be 
owned, that these two last cases so neariy resemble a few of 
the latter cases collected under the last head, that tiie reader 
will probaly feel some difficult in distinguishing them upon 
priuciple. They ma^ be considered as Very nearly approach- 
ing the boundary which separates the one dass of cases firom 
the other. 

Thirdfy, as to the case where tibe possession of the goods has 
been obtained bonAJUe, without any fraudulent intention in the 
first instance. Where goods are deliyered to a man upon trust, 
or taken by him with the owner's consent, he is not guilty of 
larceny by converting them to his own use. ^ Even if the goods 
of a husband be taken witii the consent or privity of the wife, 
it is not larceny. R, v. Harrison, 1 Leach, 47. However, 
it is said, Uiat if a woman steal the goods of b^ husband, and 
give them to her avowterer, who, jknowing it, carries them 
away, the avowterer is guilty of felony. Dali. c, 104. Wheit 
the defendant saved some of the prosecutor's goods, from a 
fire which happened in his lionse, and took them home to her 
own lodgings ; but the next morning she concealed them, 
and denied having them in her possesaon : the jury finding 
that she took them originally merely from a desire of saving 
them for, and returning them to, the prosecutor, and that 
she had no evil intention until afterwards ; the judges held, 
that it was a mere breach of trust, and not a £^ony. R^ y. 
Leigh, 2 Batt, P. C, 694. If A. lend B. a horse, and he ride 
away with him, or if I send goods by a carrier, and he carry 
them away ; or if any other bailee convert the goods buled, 
to his own use : it is not larceny ; because the original taking 
was bwAfide, and without frand. 1 Hale, 504. 1 Heaoh. c. 33. 
«. 2. But tins rule applies, only wldle the ;contract of 
bailment continues ; for if that be determined, and the con- 
version take place afterwards, it will amount to larceny. As, 
for instance, if a carrier take the goods to the place appointed, 
and afterwards take them away and convert them, it b 
larceny. 3 Intt, 107. If a man bonA/Ue, hire a horse to go a 
journey of three nules, but instead thereof go one hundred 
miles, and sell tiie horse, it is larceny ;' because the contract 
of bulment was determined at the end of the three miles. 
R, V. Tunnard, 2 Batt, P, C. 687, 694. andeeeR.r, Chark- 
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woodt I Leach^ 409, 2 Bmd^ P. C. 689. So, if a earner open 
a bale or pack of goods, or pierce a yeesel of wioe, and take 
away part thereof, he is g:m]t7 of larceny ; 3 Int$, 107. 1 
Ualtf 505 ; for by this tortious aet, the contract of bailment 
isdetermined. Id. tmdm KeL%2t H3. 

FkmrtUjf, as to cases where, altiioii0:h there is a delivery of 
the goods by the owner, yet tlie WMHHion in law remains in 
liim. If a serrant, who has merely the care and oversight of 
the coods of his master, as the bntler of plate, tlie sliepherd 
of sheep, and the like, embezzle tliem, this is a larceny^ at 
common law ; 1 ffaU, 506 ; becaose the goods, at the time 
they are taken, are deemed in law to be in the possession of the 
master, the possession of the servant in such a case being tlie 
possession of the master. Where the defendant, who was carter 
to the prosecutor, went away with, and disposed of, his master's 
cart, it was holden to be felony, i?. v. Robitum, 2 Eatij P. C, 
565. Wliere the defendant, a porter to the prosecutor, was sent 
by his master to deliver goods to a customer, and instead of 
doing so, sold them : the judges, held tliis to be feloify. iS. 
V. Bauf 2 EoMtf P. C 566. The defendant, foreman and 
shopkeeper to the prosecutor, not residing in the house 
with liim, Inst merely attending there in the day time, re- 
oeived frmn; his master a bSl of ezcliange, witii directions to 
send it indoasd in a letter to J. S. in London ; the defendant 
absconded with the bill : and the judges lield this to be felony. 
R. V. ParadUx, 2 Eati, P, C 565< So, if a man having pur^ 
chased com on board a vessel, send liis clerk or lighterman with 
baige for the purpose of landing it, and the deik or lighter- 
man emlieazle a part of it, this is larceny. ILr.Abrahat, 2 
Leach, 824. A v. Spear, 2 Leach, 825, 2 At/, P. C. 568. So, 
where a servant got ten gi^aas from her master, in order to 
get nlvtfr for them, and, instead of doing so, ran away with 
the guineas ; it was holden to be larceny. 1 Leach, 302. 
Even where a confidential deik to a merchant,fwho had autho- 
rity to get his master's bills discounted, and had the general 
management of his cash concerns, took a bill of exchange 
unindorsed, sot it discounted, and absconded with tiie pro- 
duce of it, it was holden to be felbny. IL v. Ckipchate, 2 
LenA, 699. mdeeeR, v. Murray, 1 Leach, 344. Where the 
defendant, a deik and cashier in a banking house, made false 
entries in the books to the credit of a customer, then ob- 
tained the customer's cheque for the sum thus felsely placed 
to his credit, and paid the amount of the cheque to himself 
by certain bank notes, entering the payment in the book, as 
being made to << a man" : this was holden by the judges to 
be a larceny of tiie bank notes. R. v. Hammon, 4 Tawai. 
304. But where goods, of which the master has never been 
in posssesion, are delivered to the servant for the master's 
use, and the servant, instead of delivering them to his mas* 
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ter, by depositing them in his licmae or ilie Uke» oonveits 
them to hif own nse, this is holden to be no larceny at com- 
mm law. '2 Entt. P, C. 568. Therefore, if a shopman re- 
ceive money from a customer of liis master, and instead of 
pnttingit into the till, secrete it ; JL t. BM^ 2 Leaeh, 841 eU, s 
4>r, if a banker's cleilL receive money at the comiter, and in- 
stead of putting it into the proper drawer, poricMn it, R, t. 
BtttsOif^ 2 Leaeh, 835, or recdve a bond for the purpose of 
being deposited in tiie bank, and instead of depoatnig it, 
convert it to his own use: At. ff^aUe^ 1 Leach, 28, 
2 East, P. C, 570 : in these cases, it has been holden, 
that the clerk or shopman is not guilty of larceny, lliere is 
a distinction between servants and bailees, which it may be 
necessary to mention in this place : if, for instance, a wea- 
rer or sUk throwster, deliver yarn or silk to be wrought by 
his journeymen in Ids house, and they carry it away and 
convert it to then: own use, this is larceny: but if to be 
wrought out of the house, it is not; for the journejrmen in 
that'case are considered bailees, not servants. See2Eatif 
P. C. 682, 683. 

If the owner of goods deliver them to another, but be 
present all the time they are in the other's possession, and 
there be no intention upon the part of the owner to relinquish 
his dominion over them by such delivery, the owner still re- 
tains the possession in law, notwithstanding this delivery ; and 
if the person to whom he has sodelivered them,make away with 
them and convert them to his own use, he will be guflty of 
larceny. 2 Ea»U P* C. 683, 684. 1 Hawh. e. 33. s. 2. As, 
for instance, if the owner give the goods to a man to carry, 
and accompany him at tiie same time,— if the man run away 
with tiie goods, he is clearly guilty of larceny. 

So, if a man have a bare use of the goods of another, this 
does not divest the owner of the possession in law ; and if the 
person, wlio thus hath the use of them, firaudulentiy convert 
them, it is larceny. As, for instance, if a guest rob his inn 
or tavern of a piece of plate, it is larceny ; for he hath not 
the possession delivered to him, but merely the use. 1 Uaie, 
506. 1 Hawk, c, 33. *, 6. 

It may be necessary to add, that although the taking must 
in strictness be iuviio domino g yet, where a servant, being 
solicited to become an accomplice in robbing his master's 
house, informed his master of it; and the master theroupon 
told him to carry on the affair, consented to his opening the 
door lea<£u]g to the premises, and to hb heang with the rob- 
bers during the robbery, and also marked hu property, and 
laid it in a place whore the robbers were expected to come : 
it was holden, tiiat this conduct of the master, was no de- 
fence to an indictment against the robbers. R, v. Eggi«toH^ 
2B.SfP. 508. 



V^ieie a larceny ia oommitted in one ooonty, and the 
%faief carriea the goods into another connty ; in contempla- 
tion of Uw, he is guilty of, not only a carrying away, but 
also of a taking, in every connty through, or into which, the 
goods baVe been carried by liim. 1 iUe, 507. 1 Hamk. 35. 
s» 52. 3 Ingt. 113. and Me ante, p. 5. 

Cany ovoy.] Tliere must not only be a takingi but also a 
carrjing away, in order to constitute larceny. A bare re- 
mold, however, from the place in which the thief found the 
goods, though he does not make off with them, is a suffi- 
cient asportation or carrying away. 4 BL Cam, 231. As, for 
instance, if a man be leading another's horse out of a dose, 
and be apprehended in die fiMt ; or if a guest, stealing goods 
out of an inn, have removed them from his chamber down 
sturs ; 3 ItuL 108, 109 ; or if a thief, intending to steal 
plate, take it out of a chest in which it was, and lay it down 
upon the floor, but be surprised before he can make his 
escape with it ; /L v. Simpmm, KeL 31. 1 Hawk. c. 33. t, 25 : 
or if, intending to steal a cask of wine, he remove it ftoia the 
kead to the tail of the waggon in which it is placed, and be 
detected before he can eflfiect his purpose of carrying it off : 
Jl. T. Codeiy 1 XeocA, 256 : these have been hold^ to be 
sufficient asportations to constitute larceny. But where the 
defSendant merely set a package on end* in the place where 
it lay, for the purpose of cuttmg open die dde of it, to get 
out dw'oontentB, and was detected before he had accom- 
plished his purpose : the judges keld that this was not suffi- 
cient, i?. V. Cherry y 2 Eatt^ P, C. 556. So, where the 
thief was not able to carry off the goods, on aoeomit of their 
bdng attached by a string to the counter ; Amm, 2 Baei^ P* C. 
556 ; or to carry off a purse, on account of some keys 
attached to the strings of it getting entangled in the owner's 
pocket : R, v. fnOtMoa, 1 Hak^ 508 : the court in these 
cases held, that there was not a sufficient carrying away, to 
constitute larceny ; to render the asportation in such cases 
complete, there must be a severance. 2 Baud, 1034, 1035. 



JndicimeHi fir honetUakng* 

Commeneemenif at ante,]K 113,] one mare, of the price of ten 
pounds, of the goods and chattels of one J. N., then and there 
behig found, then and there felonioftsly did steal, take, and 
lead awa^ ; agunst the peace of our lord the lUng, his crown 
anddigmty. 

Steakng a ''hone, gtidSmgy or mare,'^ itfihmy, death, 1 £A 6. 
€. 12. «. 10. 26fZEd, 6. a 33. 
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Profv a larceny of tlie mare, as directed Mle, /i.ll4— 127. 
At the statntet mention Aofw,^/Uluy; and nuare, proof that the 
defendant atole a mare, will not support an indictment for 
stealing a horse ; and I eameno: SeelLv. Ceohe^ flnlK» p> ISS, 
63: at least, it should seem that such eridenoe would not 
be soillcient, under the statutes, to oust the defendant of 
clem ; although perhaps it would be deoned sufficient to 
couTict hum as for a larceny at common law, ** horse" bdng a 
generic term. Sed, gu, 

Im&ctmtent far MteaUng tkeep or other cattle. 

Commencement, at ante, p, 113.] , five sheep (or ** bulls, cows, 
oxen, steers, bullocks, heifers, calves, lambs") of the price of 
four pounds, of the goods and chattels of J. N., then and 
there being found, then and there feloniously did steal, take, 
and drive away ; against the peace of our lord the King, his 
crown and dignity. 

SUaUmg »l^ or oiker eatOe, it felony, death ; 14 (7. 2. c. 6. 
«. 1 ; and thU statute ie to be deemed and iahen to extend to emtf 
hull, cow, OS, eteer, balloch, heifer, cay, and lamb, at well ao 
ehetp, and to no other cattle whaioever, 15 0. 2. c. 34. 



PlTOfe a larceny of the sheep, as directed, ante, p,llA — 127. 
When the defendant removed the sheep from tlie fold into 
the open field, killed them, and took away the skins merdy : 
the judges held, that removing the sheep firom the fold, was a 
sufficient driving away, to constitute tiie offence within tlie 
meaning of the above statutes. A. r.RawUne, M, 1800, 2 Eatt, 
P. C, 617, See the next precedent. 

Proof that the defendant stole a heifer, has been holden not 
to be sufficient to support an in&ctment for stealing a cow ; 
for both are mentioned in the statute. A. v. Cooh, ante, /i.23, 
63. Qiuere at oonunon law. Vide eapra, 

Indicttttent for hilMng ekeep or cattle, with intent to eteal part 

of the coreofc. 

Commencement, ae Mie, «. 113.] five sheep, r<« bulls, cows, 
oxen, steers, buUocks, heifers, calves, lambs") of the price 
of four pounds, of the goods uid chattels of J. N., tlien and 
there beimc found, then and there wilfoUy and fefomously did 
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tally with a fekndom intent to steal part of the carcases, that 
18 to say pile kmardfat], of the said 8he«» : against the form 
of the statute in such case made and provided, and against the 
peace of oar lord the King, lus crown and dignity. 

KilHng a sheep, ^c, with intent to iteai the whole or amf part 
of the corcwe, is fdony, death. 14 G, 2. c. 6. e* 1. 15 6.2. 
c. 34. See the last preeedtHi, 



To support thb indictment, yon most prore two things : 

1. That the defendant killed the sheep : and this is proved 
dther poatively, as by a witness who saw him do it ; or by 
circnmstantial evidence $ as, for instance, that the skins were 
found in his possession, or were sold by hxm to another person, 
or the like. See ante^p, 77, 78. 

2. That he killed them, with the intent stated in the indict- 
ment. The best proof of this is, that the part of the carcase 
mentioned was actually stolen. But if the defendant were 
caught in the fact, that b, after killing the sheep, but before, 
he had actually cut them up, then it b for Uie jury to say, 
upon a consideration of the facts of the case, whether he did 
not intend to steal the carcases. 

Proof that he killed a heifer, will not support an indictment 
chaiging him with having killed a cow. See R, v. Cooie, ante, 
p. 23, 63. 

Indictment for stealing trees* 

Commencement, as ante, p, 113.] about the hour of eleven in 
the night time of the same day, with force and arms, one oak 
tree of the value of live pounds, one beech [<< ash, elm, fir, 
chesnut, asp"] tree of the value of three pounds, the property 
of J. N, then and there being found, then and there, ^without 
tiie consent of the said J. N., feloniously did steal, take, and 
carry awav : against the form of the statute in such case made 
and provided, and against the peace of our lonl the King, his 
crown and dignity. 

Felony, trmuportatioH/or seven years 3 6(7.3.0.36; and the 
same, as to stealing roots, shrubs, or plants, to the vakie ofbs,, in 
the night time. See the statute. 

Evidenoe. 

Prove it, as you would a larceny at common law $ See mnte 
p. 114—12^ ; and prove the trees to have been taken without 
the consent of J. N. A variance in the species of tree, be- 
tween the indictment and evidence, will be fktal. 

As to the time of night at which the offence mnst be proved 
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to hasft been committedy^ tbe nine mle pfenili m In bvylaxy. 



JnSetmmt fir ttealbtg kmi t^fUnd to hdUbigtf ife, 

Commaieementf tta mue^p, 113.] sixty pounds woghtof lead, 
of the value of dz shillings, the y r op erty of J. N., then and 
there being fixed to the dwelling house of the said J. N., then 
and there felonionaly did iip» steal, take, and cany away : 
against tibe form of ue statute in snch case made and provided, 
and against the peace of our lord the King, his crown and 
dignity. 

FHomjf^ inmiportaiiiimfir seven year*, 4 G, 2. c. 32. Tkie ttahtte 
extends also to '*«roii dor, (ron gtUe, inm paStddoe,miid irom rmU/* 
at well at to lead; and to lead, ifc, fixed to aay hdidimgt or fixed 
im a garden, court yard, fince^ or oatlet thereto bekngkig. See 21 
G. 3. c. 68, at to copper , troMt^ and bell metal, to fixed* 

Evidence* 

Prove the offence, as a larceny at common law. See ante, 
p. 114—127. Prove also that the house, &c. firom which the 
lead was stolen, was at the time the dwelling house, &c. of 
J. N. Any material variance in the description of the house, 
&c., between the indictment and evidence, will be &tal. 
Where a man (having given a folse representation of himself) 
got into possession of a house, under a treaty for a lease of it, 
and then stripped it of the lead ; — the jury being of ofnnion 
that he obtained possession of the house, with intent to steal 
the lead, found him gmlty, and he afterwards had judgment. 
R, V. Munday, 2 Leach, 850. In R. v. Senior, (1 Leach, 496.) 
it was holden that a << window casement made of iron, lead, 
and glass," was not within the statute. See alto A v. Hedge, 
I Leach, 201. 

Indi ct m en t fir tteaUng hillt ef exchange, ^c. 

Cemtnencement^at ante, p,\l3.'] one billof exchange [promis- 
sorv note, bank note, &c.] , for tiie payment of ten pounds, 
and of tiie value of ten pounds, the p r op e r t y of J. N., den and 
there bdng found, feloniously ^ stnl, tase, and carry away; 
the said sum of ten pounds, secured and payable by and upon 
the said (nil of exchange, being then and there doe and unsa- 
tisfied to the said J. N. ; against the form of the statute in 
such case made and provided, and against the peace of our 
lord tiie King, his crown and ^gnity. 

Edony, with or withoai dergy, in the tame manner atifiht 
defendant had etohn gooflt or chattelt of the tame vahe, and 
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ike smne c i rc — M # a»ce ». 2 O.2. «.3St «. 3. Tk§ tUhtU 
txttmii to erekequer 9rden and UMitif mid atker orden, tKiUHmg 
a fenm to an ammliy or tkare of mty po Hkam ai i my fimdis to 
^xdktftier Hibf (see t Leuek, 954 ;) hmmk mtotf South Sem 
Umdts Emi ImdUihandef dhddemd warranto efiie hoMk^ Saatk 
Sea contpanjff or anjf oiaer cmnpanjf^ eeeutjf^ er corftraneni kiiit 
efexekimges namf hOU or dtbenhareeg gJUbmUke* natotfirpay^ 
mnU nfrnmof f and oiker handt^ warrantof tUb^ and fremUtary 
neteefir the payment of money. 

Evidence* 

ProTe a larceny of tiie ISSl, in the manner directed, ante^ 
p, 114— -isr. It is immaterial whether the bill, at the time it 
was stolen, were indorsed by the pme, so.as to be in a nego- 
tiable state, or not. Anon. 2 Eaet, A C. 598. Country bank 
notes, p^ by the agent in town, were stolen while on their 
way fironn tiie town agent to the conntry bankers, for die pur- 
pose of bdng reissued ; and these were holden by the jwges 
to be promissory notes, within the meaning of the statute. R, 
▼. Clarke, 2 Leaek, 1036. bat see R, v. JPJ^we, 2 Leaeh, 673, 
2 Eaet, P, C. 599. 

ImHetmentfir stealing a letter. 

Commencement, as ante, p. 113.] felonioasly did steal, tske, 
and carry away one letter from and out of a certain bsg of 
letters tihien and there sent by the post, to wit by tlie post horn 
Dro^wich, in the county of Woroester, to the dty of Worces- 
ter : against tiie form of the statute in such case made and 
proHded, and against the peace of our lord the King, his crown 
and dbpdty. (& cosmt^ And the jurors aforesaid upon their 
oath aforenid do further present that the said J. S., afterwards, 
to wit on Uie day and year aforesaid, at the parish of A. in the 
county of B., feloniously did steal, take, and carry away one 
packet (the said packet being then and there, a letter contain* 
mg [dtoers hills of exchangey) from and out of a certain other 
bag of letters, then and there sent by the post, to wit, by the 
post from Droitwich aforesaid, in the said county of Worcester, 
to the city of Woreester aforesaid : against the form, &c. 
(3d cmnt,) ** esarj away one packet from and out of a c^tsin 
other bag of letters, then and there sent by the post, to wit, 
by the post from Dnntwich aforesaid in the said county of 
Worcester, to the dty of Worcester aforesaid : against the 
form,' &c. 

Fdonyt death. 7 G. 3. e.50. s. 9. 52 O. 3. e, 143. «. 3. 2%e 
venae ffuy he laid either in the comity where the ofence ua» coa^ 
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miited^ orintkKtim wMeh tkt Render wat apprekmdtd, 42. <?. 3. 
c. 81. «, 3. 



Prove a laieeny of the letter^ as directed, ante, p.ll4— 127. 
Where the defendant obtained the mail bags from tiie poet 
oiSce, pretending tliat he was the mail gaud, and then ran 
awa^ ^dth them;— -the juy, being of opimon that he got pos> 
session of them with intent to st^ them, found him guiltj ; 
and the jndges afterwards held the oonyiction to be right, i?. 
▼. Pearce, 2 Easi, P. C. 603. Taking the mail bags off the 
horse, during the momentary absence of the person employed 
to carry them, was holden to be a taking from Ins possession, 
within the meaning of stat. 52 O, S. c. 143. 9, 2. R, r. Rotrimon^ 
2 Stark, 485. Persons in the employment of the post office, 
and to whose care the letters are entrusted, are not within the 
meaidng of these statutes ; R, r. SaOt, 1 Leach, 106. 2 Id. 904. 
it. y. Pookyy 2Leaeh, 904 ; embezzlement by them, is provided 
against by other statutes. See the next tectum, 

Indi^memifor tteaSng deer. 

Commencement y at ante, p, 113.] in a certain inclosed park 
belonging to J. N., wherein deer had been and then were 
usually kept, one fallow deer of the price of forty shillings, 
the proper^ of the said J. N., then and there (to wit in the 
said paric) being found, then and there wilfuUv and feloniottsly, 
without the consent of the said J. N., and without being other- 
wise authorized, did kill, steal, take, and cany away : against 
the form of the statute in such case made and proi^ed, 
and against the peace of our lord the King, his crown and 
dignity. 

Fekmy, traniportation/i>r 7 year*. 42 6.3. c. 107. *. 1. The 
etahUe alto extendt tohuniingf tnaring, and woandmg deer, and to 
thooting at or otherwite aitempting tohUl them. 

Evidence, 

Prove the taking, &C., as you would sheepstealing ; tee ante, 
p, 128. Prove that the paric was, at the time of the felony, in- 
closed, and that deer were usually kept in it ; and prove the 
psxk to belong to J. N. Prove that the deer taken was the 
property of J. N. And lastly, you must prove that the deer 
was talLen without the consent of J. N. ; R, v. Rogert, 2 Camp, 
654. ant0,p,66; and J.N. himselfwill be a competent witness 
for this purpose. 
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y&r itutg Im • flbor jMfii^ 



r» mmmte,^ 113.] bcb^ anMd vidi a iwoH 
and with oliicrofli»Bfewea|MMiiy and having Utftoe blacked 
[ar "bdiydiasinsed, tliatis to day, bd^-Avv dberile fAc 
dSj0:«Mr] nUD and in a certain paik, Aere ataaley hflnn ai ag 
to J. N., indoeed iridi paka [ar a wan ar fence] iHierein deer 
had been and then were nnally kept, nnlawfidlj and Moni- 
iooaly did cnto' and ^ipear : against the ionfi of the statute in 
each caae made and prarided, and against Uie peace of oar 
l4yrd the King, Ua crown and dignity. 

Felmy, death. 9G. I. c.22. «. 1. TVvomrMiqr be laid mm^ 
eeamty^ mi ike • pii ea efike f tm a^ u fa r, AtM^ jp. 3. 



Prove tiiat the defendant was in the park, aimed and dis- 
guised in the manner stated in the indictment ; prove the paik 
to bdonr to J. N.; prove it to be iwciioaed widi paks, ftc, as 
alleged m tiie indictment ; and prove it to be a place where 
deer were usually kept 

-Til ifi'i iwa. wf /iu >f fffwy fffWfft  

Comma^oemtai^ a» amie^ p. 113.] sbout the hour of eleven in 
the night of the same day, into a certain warren oiQed 
 there situate (and which ssid warren was then law- 
fully used and kept tar Uie breeding and keeping of conies, snd 
then in the occupation of J. N.) wilfutty and wrongfully did 
enter, and then and there, in the night time as afbieaaid, wil* 
fnlly and wrongfully did take twenty conies, of the price of 
five sbillingSj against the will of the said J. N., bo bemg then 
and there occuper of the said warren as aforesaid : against 
the form of the statute in such case made and provided, and 
against the peace of our lord the King, his crown and dignity. 
jidd a similar count fir kUUng cotdes, if it Mem necesMtry. 

Seven yean trentpertatum^ or a leu pamskmemt by wkip/rittg, 
/bUfOrimpnsamnentf ai the ditcretion of the coart. 5 (7. 3. c. 14. s,6 . 

Evidence, 

IVove a taking or killing ; prove it to have been in the 
night time, as in the case of burglary; prove that J. N. was 
occupier of the warren, at the time tne|offence was committed, 
and that the warren was then used for the breeding and keep- 
ing of comes. It is immaterial whether the warren was in* 
closed or not. 
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IVhera the defe&daiU set wiiei in a waneiiy anda ooDey was 
craght in one of them, and the defendant was detected jort as 
he was la^ng hold of the wire, the coney heing then alive : 
i^9Ay» J. heM this to be a telisgr, within the meaning of the 
statute. R. r. Oiover, 2 Rtufei, 1195. 

Indhtment fir being in a warren, ^e., armed mud tUegwited. 

Same at the iatt freeedeniint cne t exeepOng'} into and in a 
certain wanen there dtaate, belonging to J. N., wherein 
conies had been and Uien were naoally kept, [or *' into and in 
a certain w ea e r ye and place there situate, belonging to J. N., 
wherein hares had been and then were usually kept,"] 
unlawftdly and feloniously did enter and appesr: against the 
fonn, &c« 

Fdoi^f death* 9 O. 1. c. 22. «. 1. And ike same if he rob the 
warren or p re terv e, being to anted andditgaited Id, 

Eividenct* 

Prore that the defendant was in the wanren, &c, armed and 
disguised in the manner stated in the indictment; prove the 
warren, &c to belong to J.N.; and prove it to be a place where 
conies or hares, respectirdy, are usually kept. 

Indktmentfir tieaUngfith, 

C om m en cem ent, at ante, p, 113.] into a certain garden, ad- 
joining and belong^ to the dwelling liouse of J. N., there 
situate, unlawfully did enter, and in which said garden there 
then was a certain pond of water ; and the said J. S. then and 
there, to wit on the day and year aforesaid, in the garden 
aforesaid, thirty fish called carp, of the price of five shUlings, 
thirty fish called tench of the price of fire shillings, and thirty 
fish cslled perch of the price of fire shillings, £en and there 
bred, kept, and preserved in the said pond of water, unlawfiilly 
did steal, take, and carry away, without the consent of the said 
J. N., the owner of the said pond and fish ; against the form 
of the statute in such case made and prorided, and against the 
peace of our lord the King, his crown and cBgni^. 

Add a coant fir kUUng and detiroyittg the jith, if it teem 
necettary, HHure the indkiment alleged the fith to be the goods 
and chattels tf the proteeutor, the fidget held that thete wordt 
might be needed at turpbuage, R, y.ffundtdon, 2Eatt, P. C. 611 . 

Seven yeart trantportation, 5 O, 3. c. 14. t, 1. The statute 
extendt to fith in any river, ttream, pond, ^c, tn any incloted 
park or paddoch, or in any garden, orchard, or yard, aJ^oining 
or belonging to a dwdUng houte. Being armed and tHtgrnsed^ 
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and HeaUng JUh out ifmuf rivar mr pmi^ itftioHy, deaik. 9 
O, 1. e. 22. «. 1. Soii hteoMmg damm the head wmmmd^f a 
JUk pottdy wheniy tkg jUh may be hti or deitnyed. Id. 
fHnen fiih are taken eui rf a trinky nei, or the lihe, the de* 
feadmU may be indkie^ae fir a larceny at eommom law. See 
wiUeyp, 116. 

Eeideaee* 

ProTe a larceny of the fish ; prove the pond from which 
they were taken y to he in a garden acyoining or belonging to 
the dwelling houBe of J. N.» as laid Ui the indictment ; and 
prove that they were taken without tibe consent of the owner. 
See R, y. Rogers^ aate^ p. 66. Where the defendant had taken 
fish in a river that ran thnnigh an inclosed park, but it ap- 
peared that no means had been taken to keep the fish within 
that part of the river that ran through the park, bat that they 
oodld pass down or np the river, beyond the limits of the 
park, at th^ pleasure ; the judges held that this was not a 
case within the statute, as tiie fish could not be said to be 
hredy hqtt, or mretervedf in that part of the river that waf 
within the park. R. v. Carradice etal, 2 Rtueet, 1199. 

The offence must be proved to have been committed within 
SIX calendar months before the finding of the indictment. 
5 0,3, c.l4.«. 1. 

Indictimemtfir tteaUmg/rom the dweObtg hotue, 

Ccmmeneement a» atUey 0.113.] One nhrer sugar bason of the 
value of three pounds, mx. silver table spoons of the value of 
three pounds, and twelve silver tea spoons of the value of 
two pounds, of the goods and chattels of one J. G., in the 
dwelling house of one J. N., then and there bdng finind then 
and there in the said dweJling house, feloniously did steal, 
take, and carry away: against the peace of our Lord the 
King, his crown and digniW. 

Stealbtg to the value of forty ehUUttg* m a dwelling hoate or 
oathoate theretmiobelomgingf whether the owner, ifc, be within or 
neif itfilonyt death, \2 A, st, 1. c. 7. *. 1. 

Boidence, 

IVove a larceny, as directed onlf, p, 114~127 ; prove it to 
have been committed in the dwelling house of J. N. ; and 
prove the goods stolen to be of the value of forW shillings. 

If you &1 to prove the larceny» the defendant of course 
must be acquitted altogether^ If you fail to prove it to have 
been committed in a dwelling house (such as burglary 
might be committed in, ^ Eaetf P, C. 644, and eee poet), or 
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tn\ to prove that it mm the dwelling home of J. N.» R, r. 
f^kdUt 1 Leaek, 252. and see ante, p, 11^ or ftU to pixrre the 

rids (itolen at any one time, A. t. PeMe^ 1 Leach, 294} to 
of the valoe of forty shillings, the defendant most be ac- 
qnitted of the capital oifence, and found gulty of the nmple 
larceny only. 

If a man steal the goods of another in his own house, i?. t* 
7%nnpten if ai, \ Leacky 338, or a woman 8tc«l the goods of 
a stranger in the house of her hushand, A ▼. Gmld, 1 AeocA, 
217, it b not within the statute. So, if the goods be under 
the protection of the permm of the p ro oecu tor, at the time 
they are stolen, the case will not be within the statute. As, 
for instance, where the defendant procured money to be de- 
lirered to him for a particular purpose, and then ran away 
with it, R, y, Ctampbdl, 2 Leach, 564, mile, p. 122, and 
where tiie prosecutor, by the trick of ring-dropping, was 
induced to biy down Ids money upon a table, and the defend- 
ant took it up and carried it away, R, r. Owen, 2 Leach, 572, 
2 East, P, C, 645, these cases were hokten not to be witlun 
the statute. For a case to be within the meaning of the sta- 
tute, it is necessary that the goods should be under the pro- 
tection of the house, and be deposited in it for safe custody. 

Indictment on Stai, W, if M, c. 9. «, 1. for stcaBnf in the 



The same as in the last precedent, to the words ** carry asM^*' 
inchuive ; then add,"] one J. L. and M. his wife then, to wit at 
the time of the committing of the felony aforesud, being in 
tiie said dwelling house, and therein by the said J. S., then 
being put in Ix^y fear ; against the form of the statute in 
such case made and provided, and against the peace of our 
Lord the King, his crown and dignity. 

Felony, death, SW.^M. c, 9. s, 1. 



Prove a larceny in the dwelling house, as aboye directed ; 
and proye that the person mentioned in the indictment was 
thereby put in bodily fear, in the dwelling house. 

Indictment for privateiy stealing in a shop or warehouse, 

CommencenuHt as ante, p. 1 13.] twenty yards of muslin of 
the yalue of twenty sliillings, and ten yards of linen of the 
yalue of fifteen shillings, of die goods and chattels, wares and 
merchandizes, of J. N., in the shop, [warehouse, coach-house, 
or stable,] of him the said J. N., then and there being found, 
then and there privately and feloniously did steal, take, and 
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cany Away : against the peace of our Loid tiie King* bw 
crown and dignity. 

If the goods he rf tkt value of 5/. and tmder \&L trantpori* 
aHoM/br ^fo^ or for nei less than seven years, or fy nprU o m nent 
in the house rfeorrectionfbr not more than seven years ; 1 G. 4* 
c. 117 i if of the vabte of 15/. or upwards, feloi^, death, 
10 4- 11 W. 3. c. 23. 

JSvidenee, 

Twenty wards ofmusUn, i^c,"] Prove this, as directed, ante, 
p. 114. u the liurcenj be committed in a shop or wardioii8e« 
the goods must be such as were exposed, or intended to be ex- 
posed for sale there. And therefore where the defendant 
stole a watch from a watchmaker's window, which had been 
merely to be repaired, it was holden not to be within the 
statute. A. r. Stone, I Leach, 334. So, where a shirt, left in 
a shop, to be sent to a sempstress to mend, was stolen there- 
from, it was holden not to be an offence within the statute. 
Anon. 2 East, P» C, 642. So, money has been holden not to 
be within the act. Fast, 79. And the goods must be the pro- 
perty of the owner of the shop or warehouse, 2 East, P. C. 
642, or, at least, left with him for sale. 

If the larceny be in a coach-house or stable, it must be of 
such things as are usually kept there, such as carriages, 
harness, saddles, bridles, horse furniture, &c. Where the 
prosecutor's coachman left his box coat in the stable, and it 
was stolen, it was holden not to be within the statute. R. v. 
Seas, 1 Leach, 304, 2 East, P. C. 643. 

If the goods appear not to be such as are within the statute, 
the defendant can be convicted of the simple larceny only. 

Of the value of, ^.] If the jury find the defendant guiltv, 
but find the goods to be under the value of bs., the defend- 
ant shall have judgment for the rimple larceny ; if of the 
value of 5jr. or upwards, and under 15/., he shall have judg- 
ment of transportation or imprisonment, as above mentioned; 
if of the value of 15/. or upwards, he riiall haye judgpnentof 
death, f^ide supra. 

In the shop, ^c] Where it was proved that the defendant 
waited outnde tlie shop, and received the goods as soon as 
they were stolen by another, the court held that he was not 
guilty of an oflfence wilJiin this statute. /Z. v. WUd, 1 Leach, 
17 M. A warehouse, to be within the meaning of the act, must 
be such as fectors or traders keep Uieir goods forsale in, and 
idiere customers go to ^w them ; and not warehouses where 
goods are put for si^e keeping merely ; A. v. Howard, Fast. 
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11 y 78 ; and it was doubted if it extended to the wmlioilse 
Of a BlackweU Hall £u;tor, wherethe pieces were never taken 
ont of the papers in which they were wrapped, and sometimes 

M*even ont of the bales in which they were packed. i?.T. 
«M§^, 1 UkK 287. ^ *^ 

If the lareeny be not pitwred to ha?e been committed in a 
jaop, &C. within the meaning of the act, the defendant can 
ne convicted of the simple larceny merely. 

Prjlu/eA^] If the defendant be peirceived committing the 
laiveny, by any peison in the employment of the prosecntor, 
and m ttie shop, &c. at the time, the ease is not within the 
2?1 t3l7' -**«'^*'«V. 2 Aactte/, 1168. Also, if it appear 
WjAt force im used, the case is not within the statute ; /^/. 
• I *^? ^"^""cre the door of the shop was opened, seemingly 
with a picklock, without violence, but a desk in the counting 
mmse wrenched open and the lock broken, the judges held 
ttat the case was not within the statute, because foroe had 
been used. /I. v. Jonei, 2 -E«*, P. C, 641. 

Did rteaiy take^ ^c] In all other respects, this part of the 
indictment is proved in the manner directed, trnte^ p. 114— 
127. Yod must of course prove an actual, and not merely 
a constructive, taking. 

IndutmaUfir houae hreakkkg. 

Commencement a» trnte, p, 113.] about the hour of eleven in 
the forenoon of the same day, with force and arms, the 
dwelling house of J. N., there situate, feloniously did break 
and enter (no penon in the said dwelling house then and 
there being), and two pewter dishes of the value of five 
shillings, one dressing case of the value of two pounds, and 
six chairs of the value of thurty shillings, of the goods and 
chattels of the said J. N., in the said dwelling house then 
and there bdng found, then and there felonioudy did steal, 
take, and carry away : against the peace of our Lord the King, 
his crown and digmW. 

Felony^ death, 39 Ei, c. 15. s, 2. Thie statute espreufy 
extends to otttAouset belonging to a dweUiHg houee : it is extended 
to shops and warehouses belmging to a dwelling house, by stat, 
3 ^, if 31, c, 9. «. 1. This tatter statute makes robbing a dwell- 
ing house in the day time, any person being therein, fekny, 
death. The indictment for this laiter^fence may be the same as 
the above precedent, substituting for the words * * no person" the 
words " the said J. N,*' or «« one J, {?." And upon this intSct-^ 
ment you will not beobUged to prove the goods to be of the value 
of be, or any other particular smn* 
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JSvidenee. 

AboHt the Amtr of fkveny ^c] It is not necessary that tbe 
Offence shonld be proved to hare been committed at this hour 
precisely ; if jtroved to have been committed at any hour in 
the day time, (that is, at any hour when a man's features 
may be discerned by day light, tee 3 Imt, 65) it will be 
sufficient. 

7^ dwettmg koutet of J, JV.] This must be proved in the 
same manner as in burglary. Fide post. The statute, how- 
ever, extends expressly to outhouses '' belonging and used 
to and with" a dwelling house. 

Did break and enter,'] This must be proved in the same 
manner as in burglary. 1 HaU^ 526. Fost. 108. Vide pott. 

No perton in the taid dwd&ng houte, S^c,'] This must be proved 
as laid. 1 Hawk, c. 3 t, 8, 9. But where a servant, htang 
alone in the house, let in thieves who robbed it, thb was 
holden to be ^thin the statute, notwithstanding the servant's 
being in the house at the same time. IL v. Smith, 2 Leach, 568 n* 

There must bean actual, and not merely a constructive 
taking ; but, in all other respects, the larceny maybe proved 
in the manner directed, ante, p, 114 — 127. The goods must be 
proved to be of the value of 5«. 

If the prosecutor succeed in proving the larceny, and 
taSl in proving the goods to be of the vfdue of 5«., or fiul in 
proving any other of the circumstances above mentioned, the 
(".efeiidant shall be convicted of tiie sample larceny merely. 

IneUctmentfor tteaUngfiom lodgingt. 

Commencement at ante, p. 1 13.] One sheet of tiie value of 
five shillings, two window curtains of the value of twenty 
shUlings, and one bed of the value of two pounds, of the 
goods and chattels of one J. N. the said goods and chat* 
tela being then and thero in a certain lodging room in 
the dwelBng house of the said J. N., there situate, let by 
contract by the said J. N. to the said J. S., and to be 
used by the said J. S. in and with the lodging aforesaid, 
then and there being found, feloniously did steal, take, and 
carry away : against the form of the statute in such case 
made and provided, and against the peace of our Lord the 
J, his crown and dignity. 

^i^udged larceny ond/eAu^, iyttat,3^A fr.SfM, c.9,t. 5^ 
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Yon muBt pni?e that a certain room or rooms in the dwell- 
ing house of J. N. as described in the indictment, were let 
by J. N. to the defendant ; that the goods in question were 
also let, to be used with the lodguig. You then noye that 
the defendant took and carried awaj the goods, as m the case 
of larceny (except that you prore an actual, and not merely 
a constructiyc taldng), and lastly, prore the goods to be the 
property of J. N. 

It has been said, that merely pawning the goods, is not 
sufficient proof of an ** intent to steal, embezzle, or pnrl(rin," 
(which^ are the words in the statute) , because such pawning 
is provided for by anotiier statute, which inflicts only a pe- 
cuniary penalty ; R. y. Pahtm, 1 Hawk, c. 43. », 10 ; but this 
ma^ be doubted ; and in most of the cases upon this statute, 
which haye come under my obseryation, pawning the goods was 
the species of conversion proved. 

It may be necessary to observe, that where the whole 
house is let to a man, he cannot be indicted under this statute. 
IL y. Brown, I Hawk. c. 43. s, 3. /Z. v. Palmer y 2 Leacky 680. 

As to the contract, it must be proved in substance and legal 
effiect, as laid in the indictment. Where the indictment 
stated the apartments to have been let to one, and the evi* 
dence was of a letting to two, the defendant was acquitted. 
R, v. BiUy 1 Hawk, c, 43, s, 7, Where a man went to 
take a lodging for himself and a woman who lived with hini, 
but the lodging was afterwards actually taken by the woman, 
evidence of this was holden not to support an indictment 
alleging that the lodging was let to the man. R, v. Goddardy 
€t at, 2 Leacky 545. But if the lodging be let to a wife, 
and the husband cohabit with her, and use the lodgings, 
this will be good evidence to support an allegation, that tiie 
lodging was let to the husband. See R, v. Pike, 1 Hawk, 
43. s. 4. If it appear, that the contract was at an end, at 
the time the goods were taken away, it seems the de- 
fendant must be acquitted. R, v. Butler y 1 Hawk, c. 43. s, 8. 

Indictment for Sacrilege, 

Commencement as ante, p, 113] One ^ver cup of the value 
of nx pounds, of the goods and chattels of the parishioners 
of the said paririi, in the church of the parish aforesaid, then 
and there being found, then and there feloniously and 
sacrilegiously did steal, take, and carry awav : against the 
peace of our Lord tiie King, his crown and dignity. The 
precedentt in general concbuky ** agahui the form of the etattUe," 
4rc. .* but I cannot perceive upon what principle ; for sacrilege 
was a felony at common law. See ante, p, 28. 
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Fdun^^ deaih, 2SH, 8. c. 1. «. 3. I Ed. 6. c. 12. «. 10. 
TAete HahOet extend fparitkchMrtkei, tmd oiker churches omd 
chtqielt. 

Evidence, 

Prore the larceny^ as directed, ante^ p. 1 14-^127. except that 
you must prove an actual, and not merely a constnictiTe 
taldng. F^ve it to have been committed in the church or 
chapel described in the indictment. And prove the goods to 
be of the value of I2d, 

Jndicimenijbr steading' from a veuel on a navigable river. 

Commencement m aitftf,]». 113.] Twenty pounds weight of 
indigo, of the value of fi% shillings, of the goods and chattels, 
wares and merchandize, of J. N., then and there being in a 
certain ship called the Ratler,upon the navigable river lliames, 
and then and there found, then and there in the said ship 
feloniously did steal, take, and carry away : agunst the peace 
of our said Lord the King, his crown and dignity. 

Fdon^t death, 24 G, 2. c. 45* The statute extends to " ship, 
barge 9 lighter f boaty or other vessel or crq^," in any port or 
navigable river, or in any creeh belonging thereto. The same 
statute, makes it felony, death, to steal goods, 8fc. to the value 
of forty shillings, from a whanfor fsay mgacent to such port 
or navigable river. 

Evidence, 

Prove a larceny, as directed, ante, p. 114—127, except that 
you must prove an actual, and not merelv a constructive 
taking. The goods, it seems, must be such as are usually 
lodged in such vessels ; and therefore it has been holden that 
stealing foreign money, cunent here, although not made so 
by proclamation, was not an offence within this act. J?, v. 
Grimes, Fast, 79 n. 

Prove the larceny to have been committed in the ship, &c., 
and upon the river, &c., mentioned in the indictment. Where 
it was laid to be committed in a barge on the river Thames, 
and proved to have been committed in a baige l]^ng aground 
on the banks of one of the creeks of the river, namely, LimC" 
house dock, it was holden to be a fotal variance. A. v. Pike, 
1 Leach, 417. 

Indictment for stealing linen from bleaching grounds. 

Commencement as ante, p. 113.] Thirty yards of linen cloth, 
of the value of thirty shillings, of the goods and chattels of 



J.N., (there bdng kid, placed, and expoeed to be Uetdied and 
wfaitenady in a cartain bkadiioff field of the aaid J. N. there 
ntoale, and Uira and there made oae of by the aaid J.N*, for 
the Ueaching and whitening of the said linen dotlu, the said J. 
N. bdnff then and there ableadicr) , then and tiiere beinpfoand, 
tl" p*i * r? thefe in the aaid bleaching field, felonioaaly did steal, 
take, and carry awmT: against the peace of our Lord tlic 
King, hia crown and Agni^. The pncedentt in generml con^ 
cAmBp, tgaimai tke firm ^ the ataHUe^ ifc.ihU I cmmoi per- 
€eiM 9ipm what frmdfki thi» ieitig m Imnxnf. at ctmtmm 
lam. See amte, p, 28. 

TrmupariatUm fvr Kfif «r fir mei lete than tevtn yeart, er 
iatpr ie o m r uHt and hari kiUar fir mi mare than teoen yeare. 
51 G, 3. c. 41. Tki statute extendi net only to Sntn, hat alto 
to cotton goode, yam, Utce, ife, laid on hkaehing groandt, or 
in drying keatetf ^9 U he hieaeked, printed, dried, ifc, hy 
amy UesdUrj. aaUca primttr, l|fc« 



Fmtc tfiat the Bnen, &c. waa laid on the bleaching field* 
dec of J. N. lor the pnrpoae of bleaching, ftc, and that J. N; 
eames 00 the bosiiiess of a bleacher, &c. as stated in the 
Indictment. Upon an indictment for stealing yam firom a 
Weaching ground, it appearing in eridence that the yam, at 
the time it was stolen, was in heaps, for the purpose of bdng 
carried into the honse, and not spread out for bleaching, 
Thmapton, B. held, that the case was not nitbin the statute* 
A. y. Hagltty 2 RaueU, 1293. 

PkOFC tlie larceny as in ordinary cases, except that an ac- 
tual, and not mereiy a constractiye taking, must be proved. 
The goods must be proved to be of the value of ten shiUlngs. 
51 G.3.41. 

If you prove the larceny, but ful to prove the other cir- 
cumstances so as to bring tiie case within the statute, the de- 
fendant must be fiEmnd guilty of the simple larceny merely* 

Indicimant fitr dealing cloth fiwn the tentere. 

Commencement at ante, /». 113.1 About the hour of eleven 
In the night of the same day, thirty yards of woollen doth, 
called , of the value of ten pounds, of the goods 

and chattels of J. N., then and there being found, firom 
the tenters [or rack] of him the said J. N., on which the 
said doth tlien and there was for the purpose of dryi^, 
then and there felodonsly did cut, steu, tiJte, and carry 
away . against the peace of our Lord the King, his crown 
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ftad dignity. T!he pncedeiiitvtumttj^ €oneUde,agabuHke/9rm 
tftke MtaiuU s but J do noi perceive upim what jnimeifk t tkU 
heimg afdomf of coMmm tmo. See mUe, p. 28. 

JF^bM^y tfwupeeiatUm for eevem yeare, S2 C. 2. c. 5. «• 3« 
Tki$ statute extendi to oil wooUem mtmtfmctmree. 

EwidoHce* 

Brove that the doth ia qnestion was on the tenten ; prove 
the larceny, as in ordinary caaes, eee mtte, |i. 114— 127. except 
that an actoal, and not merely a coostmctive taking, must be 
proved ; and prove it to have been committed in the night 
time, as in bniglary. ride pott. If yon prove the larceny, 
bat ful in proving any ot the drcumstances necessary to 
bring the case wi&in the statute, the defendant mnst be 
found gmlty of the ample larceny merely. 

IndktwteHtfir tteaUng' from thepertom, 

Cemmeneement at onte, o. 113.] On^ watch of the value of 
five pounds, one pocket book of the value of two shillings, 
and one pocket handkercUef of the value of one shilling, of 
tile ||oods and chattels of J. N*, from the person of the si^ 
J. K., then and there feloniously did steal, take, and carry 
away : against the peace of our said Lord the King, htt 
crown and dignity. 

FdBny, trantportatiamfor iffe or for mot lett than eeoem f^ur^i 
or imprit onmenS and hard ktbour^ or i$i^ritomHent only, fir mt 
more tkmt throe yeen, 48 0, 3. c. 129. «. 2. 

Phnrealarceny, as directed, «tf'e,^.U4— 127, except that aa 
actual, and not merely a constructive taking, must be proved; 
and prove the goods to have been taken from the person of 
J. N. It Is immaterial whether the larceny were effected 
privatdy or nith force, provided tlie force were not of such a 
nature as to constitute a robbery at common law. 48 (?. 3. 
e, 129. «. 2. Where it was proved that tlie defendant and 
thihee others hustied the prosecutor, and one of the others 
took from him his pocket book and other things, and the 
defendant was thereupon convicted : the judges held the con- 
viction to be light ; being of opinion, tiiat tiie force used 
was not snflident to constitute a robbery. R, v. Peoree, 2 
X^ocA, 1046. 

IndieteneHt for felbherf. 

CommeMoement, ae antOf p, 113.] with force and arms, in and 
upon one J. S., in the peace of God and of our lord the King 
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tbeii and there being, fekmioiMly did make an aManlt, and 
lilm the laid 4. N. in bodily fear and danger of his life then 
and thaw felonionaly did poty and one gold watch of the Tafaie 
of ten pounds^ and ten aovereigns of me cnrrent ocnn of the 
reiJm in monies nmnbered, of the goods and chaltek of die 
said J. N., from the penon and ag&nst the win of the sud 
J. N., then and there felomoady and riolently did steal, take, 
and carry away : against the peace of our lord the King, his 
crown and dignity. 

Fdimjff deaths whether committed in or near the highway f 23 H. 
8. c. !• *. 3. 1 £d, 6. c. 12, e. 10, or not, 3 ff.ifM. c. 9. «. 1. 

Evidence, 

To maintain this indictment, yon must prove a larceny, and 
prove it to have been committed under the circumstances, 
which, together with it, constitute the offence of robbery ; and 
which we slian now fonnder, under the following heads : 

In hodikf fiar^ ^c] The prosecutor must either prove that 
he was actually in bodily fear, from the defendant's actions, at 
the time of the robbery : or he must prove drcumstances, 
fiiom which the court and jury may presume such a degree <rf 
apprehension of danger, as would induce the prosecutor to 
part with his pro p er ty ; Foet, 128 ; and in this latter case, if 
the drcumstanoes thus proved be such as are calculated to 
create such a fear, the court will not pursue the enquiry further, 
and examine whether the fear actually existed. Therefore if a 
man knock another down, and steal from him his property 
whilst he is insennble on tiie ground t this is robbe^. Foet. 
128. A stage coach having frequently been robbed on a par- 
ticular road, J. N. went in it for the purpose of apprehen&ng 
the robber ; tiie robber met the coach, presented a pistol, and 
demanded money of the passengers ; J. N. aooor£ngly deiirer- 
ed his money, but immediately afterwards jumped out of the 
coach, and with the assistance of others, secured the robber : 
and this was holden to be robbery. Fott, 129. Where the de- 
fendant tore a lady's ear through, in snatching an ear-ring 
from it : the judges held it to be robbery. R, y. iMier^ ILmch^ 
320. So, where the defendant tore some hair from a lady's 
head, in snatching a diamond pin from it. the pin having a 
coikscrew stalk, and being twiiied very much in the lady's 
hair: this was holden to be robbery. A. v. Moore, 1 Leach, 
335. So, if there be a strugg^ for the property, and it be 
wrested from the prosecutor by superior force, it will be 
robbery. Ji. y. Daoiee, 2 Eaet, P. C 709. But merely 
snatching property from a person unawares, and running away 
with it, will not be robbery, R, y. Steward, 2 Eoit, P, C. 702. 
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JtT.flbnwr, Id. 703. At. Brnkety 1 Lemek^ 290. A t. Afac 
<MM%9 M 287, becanse fear cannot in fact be presomed in 
such a case. 

If a man take another's child, and threaten to destroy hiniy 
unletB the other give liim money : tins is robbeiy* Per Bfre^ 
C. J^tmJLr.IUtwe, 2 Eatt^ P. C. 735. tmd see Id. 71S. S. P. 
So, where the defendant, at the head of a mob, eame to 
the prostfcntor's house and demanded money, threaitemng' 
to destroy the lionse unless the money were g^^en ; the prose- 
cutor tlierenpon gare him 5#., but he insbtod on more, and 
the prosecutor, being terrified, gaye liim 5«. more ; tiieddiBnd- 
antand tiie mob then took bread, cheese, and cyder firom tlie 
prosecutor's lionse, witlioat liis permission, and departed : this 
was holden to be a robbery. R. v. Simmt, 2£^, 731. See R, 
Y.Brown, Id, 731.8, P. So, wliere during some riots at Bir« 
mingham the defendant threatened the prosecutor that unless 
he would gire him a certain sum of money, he should return 
with the mob and destroy his house ; and the prosecntbr, 
under the impression of this threat, gave him the money : this 
was holden by the judges to be robbory. R, y. AMeif, 2 JESaif, 
P. C. 729. Bren where, in the riots of 1780, a mob headed 
by the defendant came to the prosecutor's house, and demand- 
ed half a crown, which the prosecutor ttom. tenor ot the mob, 
gave : this was holden to be robbery, although no actual 
threats were uttered, il. ▼. Tt^fUn, 2 Eati, P. C. 712. 

So, obtaining money under a threat of ekuurginff the prose- 
cutor with an unnatural crime, or with a soiicitaSon to com- 
mit it, has in many cases been holden to be robbery, R,r.Jmet, 

1 Leack, 139, 2 East, P. C. 714. R. y.DmuMy, 1 Leaeh, 193, 

2 Etut, P. C. 715, even where it appeared that the prosecutor 
parted with his money firom a fear merely of the iijory Us 
character would reonve firom such an imputation. R. y. Hick" 
«Mm, 1 ZmcA, 278. But where a threat of this Idnd was made 
for tiie purpose of extorting money firom the prosecutor, and 
the prosecutor some time afterwards gaye the defendant the 
money demanded, not firom any apprehension of ii^uiy to his 
character, but to have an opportumty of prosecuting the de- 
fendant for the offence : tiie judges held that it was not rob- 
bery ; because there was no actual fear, nor any riolence from 
which they could imply or presume it. R, y. Remfe, 2 Leaehf 
616. oMdsee R. y. Jeektom tf al. I Etui, P. C. Addenda, sxi. 

Where the prosecutrix was threatened by some persons, at 
a mock auction, to be sent to Bow street and firom thence to 
Newgate, unless she paid for some article they pretended was 
knoocf d down to her, although she never bid ibr it ; and they 
accordingly called in a preteiStod constable, i^ told her that 
unless she gave him a shilling she must go with him $ and she 
gave him a shilling accordingly, not from any apprehension of 
personal danger, but from a fear of being taken to prison: the 
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Judges kekl Unt the dNHmstneefe of Ifie eafee wevenornifflti. 
cat to eoiirtitiitetfae'oAeiioetff robbery; it was tioddiig iimiv 
than a liiiiple dnreas. R. r. J&tewimid^mL2Lea€ky %2U2EM^ 
PiC, 733*. Bttt^eve tb» dalbidlurt; iriXh an'iiiltelit tt» tak« 
Bm»y flimn fr ifrfKnier iriw waaiioiir hb diai^ 
haaddiiMtvheft to uoCber priaoiMr, kicked and beatkerirlSst 
tii^ hmdcoiMy put her into a haduiey ooaeh for the pw^o* 
of 4Miiyh% her* to priton^ and then took 4«. firottrlWp podcfet 
under prateflMr of payinff die eoach-ii&e: the jmy finffiU|rti»C 
the denodatit ha^ preidoaaly the Intontf'of getiiqr from the 
proeeeotrisc whatefermoner she had, and tiiatrhe used all Ada 
Tioleflee Ibrthe purpoae of cairying hb intent into eMxtiHim, 
the iiHhesheld deaity that it was robbery. R. ▼» Oiuioigitef 
2 Stutf P. C. 7«9. Even in a case where it qM^eaVed^ A«t the 
defendhiit'iittempted to commit a rapeopenOeproaecntriZy 
and she gtn^e him-some money to delist, whirb he* paT inh ia 
poeker^ and then continued lua attempt until he waa^ihteirdpt* 
ed ; tluft^^Wtt hoMen by the judges to be robbery, it. t^ BUek^ 

hum, 2Bm, P.m. 711. . ^.^ ^ 

And It i» fitfle matter nnder what pretence* the robber ob- 
tahi» Hfe money, &c., if tile prosecutor be forced to de-* 
liver it^ from actoal fear-^ or under circumstances from 
wUeh> the court «an presume' it. As, for instance, if a man 
with anroid dntwn ask afanaof me, and I gire it him throurii 
mistrust and apprehensiott- of Twlenoe^ it is as much c rob- 
beiT as if he had demanded money 'in the or^nary way. 
4 Bii CMi< 24% Where tiie defendant, at Hub head of a riotous 
mobv stopped a cart laden "uidi cheeses, inaostinguponsdsinlr 
them> for want of a permit ; after some altercation he went 
with tiie dri?Wi undier pretence of going before a mae^strate, 
and dnritair tiieir absence the mobinllaged'tite cart : this was 
holden tobe arobb^, 2 JBmi, P. C. 709. So, where tile de^ 
fendattt>toott> goods from the prosecutrix of the Talue^yf St*, and 
by force and threats' eon^elled her to take U. under pretence 
of payment for them, tins wss holden to be robbery. IL r. 
Simoiir. 2 Easty P. C. 712. trndteeRkr. Speneer, Jdi 712. S. P. 
The fear must precede tiie takinff. For if a man priirrtely 
steal M, froin the person of anotoer, and afterwards keep 
it br imttinir him in fear: this is no robbery, for the fear 
is subwqu^ to tiie taking. 1 fliife, 534* I Hawk.c.M.:7. 

One goldwaichy ^c] Tlie goods ^J^'^^,'^'^^ 
be tiie Sbject of larceny ; see ante, jkIU ; and t^^T^^*^ 
prored to be tiie absolute or special propeijjr of theperson 
named in tiSein^ctment. See amte, p. 117. ™» I**** »J"; 
materiSl; 1 »*, 532. But A^- murt be^ s^^^ 
the party robbed; and tiierefore wiicre Ae dc^dant cot^ 

peluSSte prosecutor, »Or.t>>«»^ to^^Tf^J*^.^ J^«^^ 
note fore sum of money, it 1^ holden by the judges not to be 



147 

vobbefyv because the note was of no value to the jMseenlor. 
iL y, fkipoe, 2 Leach, 673. 

Finm tktpermmi Ire] The goods must be profed to have 
becin taken, either wm the person of the prosecotor, or iahis 
pfeseiioe. SeeKt. B'tbtds, 2 Sir, 1015. A y. Chrw, 2 Batt, 
P, C 708. ^ a thief put a- man in fear, and then in his 
pffeSeneediil«aiia,7Wcsttle, it is robbery-. lAkfe,533; Soy 
U a man, beihgassindted bra robber, tfaioir his parse Into a 
bosh ; or,'fiyiBtf frorii a robber, let fiJI his hat ; and tbS rob^ 
bei^'l^ pireMnM uate up ^be parse or hat aad'carrylt awaft 
this wvfold be robb^. lJttfe,533. 

j^gtditaitkgwa,] It iteflsr appear in s^ridence that the tjoods 
were tsken aaainst the win of ttie party robbed ; that is, that 
they were either tsken firoih him by forte and ▼iolente,'or de- 
livered op by him tb'the defendant under the imprtissbn of 
that degree of fear and ap^rehennon which is neoesssrjTto coh- 
stitnte robbery. Therefore where the party robbed concerted 
and connived at the robbery, and got one of liis confederates 
to procare two . strangers to commit it, for the purpose of 
getting a reward upon the apprehension and conviction of the 
strangen': the Jtidges lield that it was not a robberyv becatise 
tfe property was ndt ti&en agalfistthe party's wiU. A v. Me. 
DmMlfol, Fast, 121* 

FtionUmHj^."] The goods must appesr to have been takeft 
wumafitroMiif'U In Other cases of lucetiy, SeemUe,p, 119i 
And therefore if a man, >by force or threats, compd another tl^ 
g^ve lilm goods lie has'lo sell, aM give him in return money 
to tile amount Of the value of the goods, it is doubted very 
niueh if thisbe robbery ;• IHmoki P. O^v, M. «. 14-; although 
undoubtedly it would' be, if the goods were of greater value 
tiian the money given for them. See ante, p. 146. 

nMeatfy.'i It is not necessary to prove thai the goods were 
taken by stctual violence tfr force ; proof thstt they were deU- 
▼ered' to thie defendant by- the party robbed, under the im* 
presrion of Hurt degree or* Hear and apprebeiiBlon nece s s a ry tO 
constitttte robbery, will be suflldent. See aate, p^iU^Ui. 



Take md emtjf avasr.] An actual takinsr* «itheir by force, or 
upon d^lftery, must beprtrred^ that is^* it must appear that 
therobber'*aiotwd]ygot|MUieMlM'ofthego^ Therefore, if 
a robber eitt« mnnVgirdltf in 'order to-get'hls purse,; and this 
purse thereby CKli to the ground^ and tner robber run off or be 
apprdiended 'before he can<takeit up ; this woidd not be rob- 
benr; beeaussf the posse 'was' never inihe possession of the 
robber. I Hek, 533. But it isimmaterial whether the tsking 



148 

werabjrferoe orvpondelWerf; tnd if by deUveiy, itisalso 
imnuitariftl iHietlwr the robber ha^e oompdied the |froiecntor 
to ity by a dfanect denuud in tiie oidittary wmy, or upon any 
Mkmrable pretenoe. SmmUt^p. 144— 146. 

A cairying away, mnst ako be proted, as in other caaes of 
larceny. Seemmt$^fk 127. And ttierefiofe, wliere the defendant, 
upon meetinf a man caiTTinga bed, told him to lay it down or 
he would ahoot him ; ana the man acooidingly laid down the 
bed, bat the robber, before he eonid take it up ioaa to remove 
It Irom the place wliere it ky, was apprehended: thejudgea held 
that the vsbbery was not complele. JL t. Fmrrdp \ Leadk^ 
322ii. But where the defendant anatched at a lady's earring, 
and sncceededinsepaiatfaiff it from the ear, and it was afterwaroa 
found among the curls of her hair: the court held this a suffi- 
cient proof of asportation, to sqpport the indictment. JL y, 
Lifier, 1 JLMrA,320. 

It mav be neeessanr to add liere, thatif the property be once 
taken, the oflbnce wul not be purged by the robber deliTcring 
it back to the owner. I Hmk, 533. 1 Hmirk. e. 34. «. 2. R. t. 
Pmty 1 Lemekf 228. 



f, «ff «M^, f. 113.] with force and arms, to 

wit, with a certain oflfenshre weapon, to wit, with a certain 
pistol which he tite sidd J. S. in his risht hand then and 
there had and held, in and upon one J. N., in the peace 
of God and our lord the King thai and there being, un- 
lawftdly, maliciously, and fek>niously did make an assault, 
with a felonioua mient tiie monies of tlie said J. N. 
from the person and against tiie win of him the said J. N. 
then and there feloniously and Tiolentiy to steal, take, and 
carry away: against the form of the statute in such case made 
and pnmrided, and against tlie peace of our lord the King, his 
crown and dignity. 

Orif n» qfituiBe weafom were luml, tkm tkm:'} with force 
and arms, in and upon one /. N., in the peace of God and our 
lord thcKingthen and there being, unlawfiiUT, maliciously, and 
feloniottsly did make an assault* and him toe said J. N. then 
and there did menace, by threatenmg to [ken Mtate the natmre 
^ tkt meiMeet] , and then and there did feloniously demand of 
thesaid J.N., hiathesidd J.N.'s money [«r giwdSr, 4pc. or- 
etrding to the fact] with a fetonious intent the monies [or 
goodt, &r«] of tile sdd J. N., from the perron and agunst the 
will of idm the add J. N., then and tliere feloniously and vio- 
lentiy to steal, take, and cerry awi^: against the form, &c. 
fflkn the Jitdleimmtd&etMiUtaetmMumiif with an **ofeiunfe 
weapom mr imUnmumi^** U mmi statem iemtmdof** fMMgf, gwds. 
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fKT chaitelt.*' A T. Jackitm ei al. I Leach, 935 : andneJUY. 
RemmatU, 5 T, R. 169. 
f^Uo^, irmuporiatkm/br tevm fear$. 7 G, 2. c. 21. #. 1. 

Evidettce* 

To support this indictment, yon most in Cact.proye a rob- 
benr, with the exception of the takinj^ and carrying away. 

if an assault with an offensiTe weapon be lud, it must be 
proyed. But where the indictment charged an assault with a 
certain offensive weapon called a wooden staff, and the evidence 
was of a violent blow with a stone, the variance was holden to 
"be immaterial, in the same manner as it would be in the case of 
murder, R. v. Skarwiny 1 East, P. C. 421. But where the assault 
was alleged to have been made upon J. N., and it was proved 
to have been made upon the driver of a post chaise in wUch he 
rode, the variance was holden to be fatal. R. v. Thomas, 
1 Leaehy 330. Where an assault with an offienrive weapon & 
laid, it is unnecessary to prove a demand of money, &c. R* v. 
TroMtM ifol. 1 ^flul, P. C. 418. 

Where no assault with an offensive weapon is laid, a de- 
mand of money, dec. must be laid and proved. But it seems 
that it is not necessary to prove an a^ness demand in words ; 
if the gestures of the defendant, at the time, be plainly in- 
dicative -of what he requires, and tantamount in fiict to a 
demand, it should seem to be sufficient proof of the alkga- 
tibn of demand in Uie indictment. Stt R, v. Jachtm 8fiu,l 
Luttch, 269. and tee I Eatt, P. C. 417. 1 Acm«/, 887. 

The intent to rob, must of course be proved from drcum- 
stances. The jury are to Judge of it, from what is stated in 
evidence of the acte of the defendant at the time he made the 
assault. 

Indictment far piracy at common law. 

Admiralty of England: The jurors for our lord the Kin^ 
upon tiielr oath present, tiiat J* S. late of London, mariner, K. 
S. late of the same, mariner, and L. T. late of the same, mari- 
ner, on the thund day of Nfay in the year of our lord one 
thousand eight hundred and twenty two, with force and arms, 
upon the h^ sea, within the jurisdiction of the Admiralty of 
England, to wit, in and on board of a certain ship called the 
Windsor Castle, in a certain place upon the lugh sea, distant 
about ten leagues from Cntcheen in the East IntSes then being, 
in and upon certain mariners (to the ji^ors aforesaid unknown) 
in the peace of God and of our lord the King then and there 
being, piratically and feloniously did make an assault, and 
tiiiemthe said mariners in bodily fear and danger of thdr lives 
»n the high sea aforesaid tiien and there piratically and felon- 
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ioody did Ml, and tiM tidd ship called tiM Wiiidior GHde, 1^ 
llie iqipMU and tacUe of the laid ahip, oftheraliie oftwel?e 
hmidxed pounds, and eerenty cheats of opinm of the talue of 
Ibnrteen Inindred pounds, ^in and on hoard the said shl^ then 
heing, of tlie goods and diatlels of eeitain snfajects of oar laid 
loid the King, to the jnron aforesaid milcnown, and then and 
then in tlie costodj and possession of tlie sfdd mariners last 
albresud, withfeioe and anns, firomthe care^ coslody, and 
possession, and against the will of the said mariniars last afore- 
said, then and then, to wit, on the day and year last aforesaid, 
vpott the hifffa sea aforesaid, in tibe place aforesaid, and within 
the jurisdiction aforanid, pintically, folonkN]idy,andTiolently 
did steal, talui, and carry away : against the peace of our \(M 
the King, his crown and dignity. 

PmiMed wUk death, amd with the ht$ ^ Umdg tmd gtrnda^ 
hi the mme m u umer mt vptm an ttUakider fair rMety tiptm kmd, 
28 H, 8. c. 15. «. 3. 



FroT6* robbery i and prow it to hwre beeacofiimitted npoa 
tiie high sea, witliin the Jurisdiction of the Adnnnlty. Attend 
idso to the following particnlars of efJdenoe. 

Vfom the Mgh «m.] Hie offence most be profed to have been 
c ow mA tted wfilun the jurisdiction of the court of Admiralty ; 
that Is, upon some part of tiie sea wluch is not iiffra torfim 
eamUatMi, See 13* R, 2. St. 1. c. 5. 15 J2. 2. c. S. AH rirerB 
in this country, until -they flow past the fiiitiiest point of land 
next the sea, an within tine jurisdiction of the courts of coip* 
mon law, and not of tlie court of admiralty. Seel Re, Rep^ 175. 
3 /ful. 113. 3 ST. it. 315. Nor does the admiralty jurisdiction 
extend to any liSFen, creek, arm of the sea or other place, 
within the body of a county : 3 /m«. 113. 1 Heaoh. c. 37. «. U : 
thus where the sea flows in between two poiijits of land in this 
countrr, a stoait imaginary line being drawn flrom one point to 
the other, the courts of common law have jurisdiction of aJl 
oflSences committed within tliat line, the court of admirgilty of 
all ofllences ^thout it. But if a robbery be committea in 
creeks, luurbours, ports, &c. in foreign countries, tiie cpurt of 
admiralty indisputably have jurisdiction of it, and sodi offmce 
is consequentiy inracy. R. r. JemUt, 0,B. 28. fkh, 1812. MS. 
Of ofiences committed on the coasts, the admiralty hare ex- 
clusive jurisdiction IMF ofl^nces conunitled hepxoA the low 
water mariL | and between that and the liigfa water mark, tiie 
court of admiralty have jurisdiction of oflbnces done upon tlie 
water when tlie tide is in, and the courts of common law of 
ofiiences con^mitted upon the strand when the tide is out* 
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AH the oilier p«m of the high sea are indispataUy witiuB 
the jnritdictioa of the admiralty. 

Jk mHda» 6om'4» ^c] This moat be proved as laid. If the 
juune be unknowiiy it most be stated so vbl tiie .indictment. 
HeeoMietp. 10, 11. 

/m the peace of omr Lord the King^ Some evidence must 
W given of this ; for if the persons robbed be subjects of a 
state at enmity w^ this country , although it may perhs^ be 
inracTy yet it is not cognizable, as snch, in any. court of ad- 
miralty within this lealm. 4 Jntt. 154. 2 22. 3, 2. 

In hodOtffearj ^c] This must be proyed, in the same man« 
oer as in robbery. \ Sir L* Jenk. xdu. 

And the said ship^ ^c] The things stolen are proyed in the 
same manner as in ordmary cases of lai^eny. Hie T«^ne is 
immaterial, as in robbery upon land. AfoZfoy, 64. e, 18. It 
is said, that if 4>ne or more of the crew or passeagecs in a 
vend be taken for the purpose of being sold for sbres, it is 
Jiiracy* Id. 63. e 16« 

Qf the goodi and chatty q/^ 4rc] These must be stated to be 
the goods of a subject or subjects of this realm, or of some 
state in andty with it j and the allegatioB most befBOved as 
laid. rUett^ra, 

Pimked^, fiioH^oiuhf m4 violetitit/,'] The ^|«ods amst be 
proved to liave been ttfken atumofiarandi, as ii^ other <ca0es of 
tooesy. MoUo^f 71. «. 33. See aniCy p, 119. Aad the^ most 
be pnrred to nave been either taken with force and violence, 
or deliyeved to the pirates under the impression of that de- 
g;ree of fear and apprehcninon which is necessary to constitute 
lobbery upon land. See ante, p. 144-^146. 

The taking, to be piracy, must be without atithority -from 
Any prince or state. If a piirty making a caption at sea; do 
#o by the authority of any prince or state, it cannot be oon- 
ndered piracy : for a nation never can be deemed pirates ; 
fixed domain, public revenue, and a certain form of govern- 
ment, exempt « people from tibat character. Even a capture by 
authority of the states of Algiers, Tunis, or Tripoli, cannot 
|>e treated as piraor. 2 Sir L. Jetdk, 7SlO. Orot. 2. c. 18. e. 2. 
Abo, at common law, if a subject of this realm committed 
iscts of hostilijty against another subject, under the authority 
of a commission from a foreign prince, it was not piracy ; 2 
Sir X. Jenh, 7iii ; but the law has since been altered in this 
fespect, by 11 ^12 IT. 3.c.7. andlSO.2. c.30.«. 1. 

liPthe subjects of the same state commit robbery upon each 
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other, apoB tlie kigli tea, it is piracy. If the nilijects of dif* 
ferent atales commit robbery upon each other, upon die lugb 
lea,-^ theur respectiTe states be in amity, it is piracy } if at 
enmity, it is not ; for it is a genend role, that enemies nerer 
can oonunit inracy on each other, their depredations bein^ 
deemed mere acU of hostility. 1 Sir L. Jenk. 94. 4 Jnat, 
154. 

But if a commisnoned ship, by mistake, captmv a vessel 
belonging to the subjects of a fiiendly power, imagining it to 
belong to an enemy, and bring it withoutdamage into port 
for condemnation, this is not piracy. See I Sir L. JenJk, 



Steai, tahe^ amdceany away,'} This is proved in tlie same 
manner as in robbery. Malioy, 64. «. 18. If persons at sea 
foree the captain of a tessel to sell part of his cargo for less 
than its ralne, it is piracy. 3 T. it. 783. See2S H,Q. c.lb. 
#. 4. But if a inrate attack a vessel, and before he obtains 
possession of her, the captun, in order to redeem her, give 
an oath to pay a sum certain, this is no piracy, for there was 
no taking. MoOow^ 64. «. 18. But if there be an actual tak- 
ing, it is piracy, altiiough tiie fnrate afterwards allow the party 
to proceed on his voyage. ISirL. Jenk. kcv&L 



Her^arMkre^ heing 
the next a^lfoiaing ehAre 



wUhi» Bngkai d (where 



IiuttdmeMtfor tteaUng from a wreck. 

The jurors for our Lord the King, 
upon their oath, present, that on 
the third day of May, in the Aifd 



^ZJ^mriin^^^ V vcar of the reign of our sovereign 
T^i^ZlI^^^u^ ^^ GcoV ^c fourth, a certun 



to the coMifjf qf Glamor- 
gan, in Wiale»\ to wU^^ 



ship called the Catkerine, the pro- 
perty of certain persons to the jurors 
aforesaid unknown, was stranded in his said Mi^esty's domin- 
ions, to wit, at the parish of l*yle and Kenfigg in the county of 
Glamorgan ; and that J. S., liUe of the parish aforesaid in the 
county aforesud, labourer, then and there, with force and 
arms, twenty pounds weight of cotton of the value of twenty 
shillings, the goods, chattels, merchandize, and effects of 
certain persons to the Jurors aforesaid unknown, fix>m tlie said 
ship so stranded as aforesaid, then and there feloniously did 
plunder, steal, take away, and destroy; against the form of the 
statute in such case made and provided, and agidnst the peace 
of our lord the King, his crown and dignity. Yon may add a 
second couMt, stating that, on .the day and year aforcMid, in 
the parish aforesaid, in the county last aforesaid, a certain 
other ship called the Catherine, tlie property of, &c. was in 
distress, within his said Majesty's dominons, to wit at, &c., 
and then state the tarcerty of the iottonfrom. the '' said ship so 
being in distresses aforesaid." Yim may add a third county 
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JiiHiiMg the tk^ to kave been ** wrecked*" And ff9» may add a 
faartkcamUt statSag the skip to hone been ** cast OD shore." The 
venae meof be laid either m the eomUy in which the iffence woe 
amamUted^ or in the next a^^obdng eoanty t or if eoaunitted in 
Urates, it may be laid in the nest aegoMng Bi^fHth eoanty, 
26 G. 2. e. 19. «. 8. 

Fekmy^ death, 26 Q. 2. c. 19. t. 1. Homtntf^ if the goode 
stolen be of email vsAtf, omf t a ke n wi^koai tireametancet qf 
-cnie&y, outrage, or violence f the proteeator aeay kmct the. of' 
fender as for petit lareeny. Id* s, 2. 



Prove the oflfencei in the ssme manner as a laroenjr ; tee antOy 
p, 114—127 ; and proye the goods to have been taken from the 
vessel named in the indictment^ whilst stranded, or in distress* 
or wrecked, or cast ashore, according as it is alleged. It 
is immaterial whether any Uving creature be on board the, 
T^sel or not, at the time of tiie offence committed. 26 G. 2. 
c. 19. s, 1. The value of the goods also is immaterial. 

Indictment for a misdemeanor in rectknng stolen goods. 

CommeHcetRetU as ante, p. 1 13.] One silver tankard of the 
value of six pounds, of the gpods and diattels of one J. N., by 
a certain ill disposed person to the jurors aforesaid unknown, 
then lately before feloniously stolen, taken, and carried 
away, of the said ill disposed person, unlawfially and unjustly 
did receive and have (he the said J. S. then and there well 
knowing the said goods and chattels to liave been feloniously 
stolen, taken, and carried away) : to the great damage of 
the sud J. N., against the form of the statute in such case 
made and provided, and against the peace of our Lord the 
King, his crown and dignity. It it not necessary to aver that 
the jnincipal has not been conoicted. A v. Baxter, 5 7*. H. 83. 
The venue may be laid in the coanty in which the dtfendumt shaU 
** receive or hitve" the goods, although the goods were stolen in 
another part of the united kingdom. 44 G, 3. c. 92. «. 8. 

Fine, imprisonment, or whipping. 22 (?.3. c.58.#. 1. Buy- 
ing or receiving goods stolen from a ship or vessel on the river 
Thames, hnowing the same to be stolen, ie punishable with trans- 
portation fjt fmrtetn, years. 2 G. 2. c. 26. s. 12, Buying or re- 
ceiving jewels, gold or silver plate, or watches, knowing the 
same to have deen stolen, is felony, and pusdshable with trans- 
portation for fourteen years, 10 (7. 3. c. 48. Buying or re- 
ceiving lead, iron, copper, brass, bell metal, or solder, know- 
ing the same to be stden or unlawfully come by, is punishable 
with transportation for fourteen years. 29 d 2. c. 30. «. L 
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Bmfimg «r ttetkkng fewUr^ h tt win g the mm to he eielm or tm^ 
UeifiMf €ome hf, p tmi thah k wHk trmupartoHemfir teeen yeare, 
er fayifaM i wfJ i r mi wh^n^- ^1 0. 3. e. €9. 

EeUatce, 

Pro?e a luccny of the goods mentioiied in the indictment, 
■8 dlreeted«Rf«,j». 114 — 127. Prore it to bsfe been committed 
}fy fome penon xaAakoiwn ; or^ if known, his nsme mnst be 
stated in tiie indictment, see atUe, f, 11, and he is a oompe* 
tent witness to prore the Itfoemr, snd Indeed the wliole case. 
R. y. Hatbm^ 1 Leach, 418. But it is competent to the de- 
ftndant to disprore the goiU of the principal. Feet, 365. It 
may be necessaiy to add, that the stat. 22 0. 3. c. 58. «. 1, 
upon wfal^ the abo^e indictment is framed, does not extend 
to monsf, M> r^Q*i99 \ JUeetck, 241., or bank notes. A ▼• 
teV, eied^l Lemch, 468, 

Having mored ^e larcenjr, yon mnst prore the goods 
stolen, to have been rooeiyed or bonght by the defendant, 
the words in the statute being ** receiye er buy." See 2 
Sa$i, P. C 765. Proof that the goods were foond in his 
possession, is good presumptive evidence of this fitct ; or it 
may be proved by uie principal felon. If, however, it b» 
proved, that the defendant not only received the artSclei. ^t 
also assisted in steslii^ them, id must, it seev^ be ac- 
quitted ; for the misdemeanor is menred >!: tke felony. See 
2 Eatt, P. C, T67. 768. ' 

And lastly, it must be ph>ved, that the defendant, at the 
time he received or bondbt the goods, knew them to be sto- 
len, litis is proved, either directly, by the evidence of the 
principal felon, or circumstantially, by proving that the 
defendant bought them very much under the value, 1 Haie, 
619, or denied their being in his pQSsessbn, or the like* 

JftdUHmeni egakuf the fHncipai and reeewerjeitttfy. 



After the coitebuhn of the imUctwtent agauut the princ^tal, 
eenime it in the emu paragraph, thus :1 And the jurors afore- 
said, upon their oath aforraaid, do furwer present, that J. S., 
late of the psrish aforesaid, in the county aforesaid, labourer, 
afterwards, to wit, on the fourth day of May, in the year last 
aforesaid,* at the psrish aforesaid, in the county aforessid, 
the goods and chi^tels aforesaid, so as aforessid feloniously 
stolen, taken, and carried away, feloniously did receive and 
have, he the said J. S., then and there well knowing the said 
goods and chattels last alforeeaid, to have been feloniously 
stolen, taken, and carried away : against the form of the 
statute in such case made and provided, and sgainst the 
peace of our Lord the King, his crown and dignity. 
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2y 9UU. ZfF'.b;M£, €•%. •• 4., tmd 5 ^(tef «.31. ». 5 ; ffmf 
art frntitkahk wUh tnmfortmiMj^/Mrttm fmn, (f iidieted 
Hm m fSS^tmritt. 4 G. 1. c. 11. ». 1. 



Prare the 1arceBy»ai directed, «K»,ji, 114— 127 ; and prove 
the offence ageinit the recetTer, ai directed under the lest 
precedent. U the principal be found gwSLtj of petit larceny 
merely, ttkt reenver must be acqmtted. it. y.Boantf Fbtt.73. 

Indidmeni agtrimt the recdoer w accmmy^ tkefrine^ being 

cont ne teeL 

Middleack, to irit : The jurors for our Lord the King, 
upon their oath, present, tiiat heretofore, to wit, [« ai the 
general teteimu ^the deUvery o/thegaoiqf,** ijfe. 4r<^.— «> amtinu- 
i$tg the eaptiem if the firmer ktObtmeni, — it woe preeeHted, thai 
em J, T»9 iaie ef^ 4rc. eemlimiiag the iadietmeta to the endi 
redtiag it however im the fatty mi oat in the pretenS teneeA 
Upon which said indictment Ae said J. T., at the session of 
of gaol deUvenr afoiesald, was duly convicted of the felony 
and larceny aforesaid ; as by the record thereof more folly 
and at large appears. And ue jurors aforesaid, upon their 
oath afoiMaid, do former present, that J. S., late of the 
parish aforesaid, labourer, after tlie committing of the said 
larceny and fdoay as aforesaid, towit, on the fourth day 
of MWf in the year last aforesaid {4pr. as in the taetprece^ 
dent, fiim the*]. 



Give in evidence an examined copy of the record of the 
conviction of the principal, as proof of Us ccmviction, and of 
the'commission of the larceny. -An examined copy will be suf- 
ficient; becausethestatementof the indictment and convic- 
tion of the prin^al, is matter of inducement merely. See 
ante, p. 80. It is not necessary that it should appear foom the 
reooifd, that the prindpal was attainted ; if it appear that he 
Was convicted, it is smficient it. ▼. Babkpiny 3 Ca$Hp. 265. 
JL V, Hymany 2 EoMt. P. C. 782. And although the record 
be erroneous, it is good evidence against the^ accessary, until 
reversed. JL ▼. Baidmin, 3 Camp, 265. 

After thus proving the larceny and conviction, prove tbe 
offence of receiving the stolen pcoperty, as directed, ante, p, 
154. 

If the goods stolen have been altered be twe en tlie time of 
the larceny and tluit of the reeeipty so as to pass under a new 
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(lenominatioD, the indictment should correspond with th^ 
fiict. Add where the principal was indicted for sheep steafing^^ 
and the accessary chat^ged witii receiving '' twenty pounds of 
mutton, parcel of the goods," &c., it was hoMen good. R, 
V. Cowei, et aL 2 Bastf P. C, 617. 

If the principal have heen convicted of petit larceny merely, 
the receiver should not he put upon his trial. R, v. Evtmiy 
Fost, 73. 



Sect. 2* 

£mbez9lemeHt* 
JnHctmttd far embezzUwunt by clerks, S^c. 

MicIJlescx, to wit : The jurors for our Lord the King, 
upon iheir oath present, that J. S., late of the parish of B. 
in the county of M. labourer, on the third day of May, in the 
third year of the reign of our Sorereign Lord George the 
Fourth, at the parish aforesaid, in the county aforesaid, was 
employed in the capacity of a clerk to one J. N., and as such 
clerk entrusted by the said J . N. to receive money, [goods, 
bonds, bills of exchange, notes, bankers' drs^s, and other vabmhk 
tffects and securities'] for him the said J. N. ; and being so em- 
ployed and entrusted as aforesaid, the said J. S., by vir- 
tue of such employment, then and there did receiye and take 
into his possession ten sovereigns of the current coin of the 
realm in monies numbered [one piece of linen cloth of the 
valtte of two pounds, one bond for the payment of fifty pounds 
mnt of the value ofj^y pounds, one Ml of exchattge for the 
payment of fifty poinds and of the value of fifty pnunds, two 
bank notes for the payment of fine pounds each, and of the 
vaUte of ten pounds, and one banker's draft /or the payment 
of ten pounds and of the value of ten poundi,'] for, and on 
account of the said J. N., his said master and employer ; and 
that the said J. S. afterwards, to wit, on the day and year 
aforesaid, at the parish aforesaid, in the county aforesmd, 
fraudulently and feloniously did embezzle and make away 
with the said sovereigns, [Unen cloth, bond, bill of exchange, 
4-c.] so received by him as aforesaid : and so the jurors afore- 
said, upon their oath aforesaid do say, that the said J. S. did 
tlicn and there, in manner and form aforesaid, feloniously 
steal, take, and carry away the said sovereigns, [linen eioth, 
bond, bill of exchange, ^c] from the said J. S., hu said mas- 
ter and employer, for whose use, and on whose account, he 
the said J. S., so employed as aforesaid, receiwd the 8ame> 
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nnfll took the same Into his ^onemaoa, the nid aoverdnBy 

J[SiitH ebtky ifc^ being, at the time of die committing of tlie 
iekmy aforesaid^ the property of the said J. N. [ontf tht mU 
mnerii mmu if money ^ jM^roUr and seemed iy tmd upon the eM 
hcMdy hUefegektmgey bwdk notev, and htmker'9 dreft^ re ij »ec <to d^, 
e» ttfwetaidi ^^ 'Am dke and uneoHt/Sed to the udd J, N, &e 
/tnprie i or tkereu/]: against the form of the statnte in such case 
madetmd proridedy and against tlie peace of oar Lord the 
King, his croivll and dignity. Add otker counit, varying the 
etatementf (f they he necteearyi ttad add a count for a imceny 
at common Amp, which i$ altowdble, il. V. Johmon, 3M, if S, 
549. It is not m^fident to My, thai the defendant rteetoedand 
embe»»ied ** nineteen poandt,'* tat you m»ut speedy whether in 
coin, or biUt, or nota, ifc. ifc. IL r. lAndeey, 2 Aifte^ 1236. 
TWe tad UMmint maet aleo aUege the goodty ^, embeztledy to be 
the property of the matter, IL ▼. JfTGngor, 3 B. ^ P, 106. 
At to the venae, eee antCt p, 5, 6. 

Declared to be larceny, and panithable with trantportaOen fir 
not more than fitarteen ffeart, 39 G» 3. c. 85, or other tack 
panithmeHt at it tn/Uctedfor larceny. See 3 Af, pf S, 556. At 
to embexzlement by tervanit generally, tee 21 H, 8. c. 7, 33 H, 6. 
e. 1. {which, however, are nearly obtolete in practice), and tee 
oiUe, p, 125,126. At to embezokmenit by offieert or tervanit of the 
banh if England, tee 15 O, 2. c. 13. 1. 12; at to embezdementt by 
pertont to whom money or tecariiiet for money thaUbeittaedfor the 
pabUc tervice, teebO G. 3. e.59. t»\,2 ',atto emhextlemenit by 
bankert and othert, if tecariiiet lodged in their handt for tpeeiai 
parpo t u, tee 52 G. 3. r. 63 ; and at to embezzlemenit qflettert, 
Sfc, by tervanit of the pott office, tee 52 G, 3. c. 143. «. 2. 5 G, 
3. c, 25. f. 19. 7 (7. 3. c. 50. t, 3. 

Evidence, 

Prove that the defendant, at the time he received the mo- 
ney, &c., was employed by J. N. in the capacity of deik, &c. 
as stated in the inidictment. 

Prove that he received the money, &c. stated in the indict* 
ment, or some part thereof, on the account, and for the use 
of J. N. ; the same rule prevails in this respect, as in the 
proof of the goods taken in the case of larcenv. See ante, p, 
J 14. Money received by the defendant &om the master him- 
self, however, for the purpose of paying it to a third person, 
is not witliin the meaidng of the act. R, v. Peck, 2 Rattd, 
1233. But where the master gave a stranger some maiked 
money, for the purpose of parchasing goods from the master's 
shopman, in order to try the shopman's fidetitr, which he 
doubted ; the stranger bought the goods, and the aJiopman 
embezzled the money : the judges held this to be a case 
within the act. R, v. Headge, 2 Leach, 1033. It must ap- 
pear also, that the money, &c. so embezzled, was never. 
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cfencu mt iuc a f d y, in thg powearion of thg mMter ; ftorifit 
were, tiie offmee woold amoiiiit to larceny at c ommon IvWy 
jM ante, ^ 135/126, and the defendant aluMdidthcic^ be ac- 
qnitted immi an indictment on tiiis statute. And tliis is the 
reason wl^ it is advisable to add a ooont for n larceny at 
common law. 

AndlasilT» prore tiiat tiie defendant embeisled the money, 
Ac. so nortTcd, or some part of it Hm nsoal prw«n«ft^e 
e^enoe of this feet is, that the defendant n;^:^ accounted 



with his master for the money, ^c. so receiTed by him, or 
denied his hsvinf recelTcu it. ' lYhere the defendant receiTed 
and nald foni^ to a large amount for his master, and ke|^ 
* n ^ account of them, wluch he balanced etery quarter : it 
ipia holden by Garrvwy H., that it was not soAdent to prove 
that then appeared by this cash book to be a lai^ bdanoe 
doe to the proaecntor, In the handa of the defendant, un- 
accounted for, even though aoconmanied with a confinsion 
that he bad appropriated some of the money In his hands to 
his own use ; but that it was incumbent upon the prosecutor 
to select Mid prove some distinct and ipeofic act of receipt 
and 4Bmbeszlement. R. r, Hebb, 2 Ame^ 1244. 



Sect. 3. 



CJkcKHmg. 
Ifidietmmt fir oUabdag goodt^ 9fc» bffiUteynimceg. 

CmHmeHeemeat, mtmUe,p, 113.] In the county afotesaid, 
nnUwfully, knowingly, and de^edly, did felady pretend 
toone J.N. Itkat keihesMJpS. tkm wot the tervtmi o/omt 
JT. O., <f Saimi PtrnFi Ckiaxk TtHrd, in the City ^ Loiubm, 
taibr, {the taid K. O., thenand Umg ^efhre, hebtf weU hmawn 
to the tmd J, N., and • cuatamer of Jthe eM J, N. in hie hnd^ 
neu, and way iftrtuk, at a wooOen draper), and that the t^ 
J.Awae then aent by theeaSd K, O.to the sfdd J. N.fir/ue 
fardt tf certain eapeijine awdten dotk] : By means of which 
said fel^epietences, the said J. S. did then and there unlaw- 
ftilly, knowingly, uid designedly, obtain finom the said J. K. 
\Jiveyardt ifrapeifiM wooUen doth, eftht vahte ef pne potmde^ 
of the goodi, warist, and marchandiMes qf the udd J, JV.] vritii 
intent then and there to cheat and deSniud him the sud J. N. 
of the same ; whereas in truth and In feet [the eaid J. S. wa» 
not then the servant of the $aid K. O., and wheretu in truth 
and in fact the said J, N. wat not then, or ai any other 
time, tent by the said K. O. to the $tdd J. N., fir the ta^ 
doth, or fir ana doth whaitoe^l : to the great damage and 
deception of the said J. N., to the evU example of all 
.others in the like case offendQog, against the form of 
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the statatie in yudi case made Mid pnmdedi and againat 
the peace of our Lord the King, hia crown and dignity. 
JhmiikaUe byjbtt and imprimmmmtf trwMfping, or by trmnsm 
ptrtaiim fir seom ymr». 30 0, 2. c. 24. 1. 1. 58 G. 3. c. 64. 
ne tUa, 30 0, 2. c. 24. it ett^ntd to money, goods, warei, and 
nurekandiMe obtained by faiee preitncee / the Hoi, 62 0. 3. c. 64. 
ostonde U to bonde, UBe ef eavbange, ba$ik notee, yromuoory 
noiet and other eeemitiee fir the payw^eni ef monea, and to 
warrants and orders Jor the paynteni Iff fnmey, or firr the de* 
Uoery or transfer ^ goods, or otker vohuMe things. 

The indictaient mnat act fortii the ptetencea. Wheie it 
alleged the money to haye been obtained by ** fidse frHenees.* 
witbout vptdiymg them, it waa holden to be enor, and the 
Judgment waa lerened. JLt. Mason, 2T.1L 581. If iH- 
deedy it were for a conapiracy to obtain money by tabe nr»; 
tencea, it would be otfaerwiae. 2 Bari^ ^ ji(d.^. 

And the pretencea mnat be ael Cnr»J;i;^ iiillleieDt certainty. 
But where the pretence all:^ waa a wagermade << with'a 
colonel > tK^ ;urmy» fiien at Bath/' iHthoot naming him : 
*i^ cooit held it to be anfficient | for probably the defendant 
at the time, did not mention the name of tlie ooloneL /Z. y. 
Young, in errur, 3T.Il.9S. 

Aa to the fidae pretencea wliich are witldn the meaning of the 
acty it may be neoeaaary to atate that the preceding atatate 
upon the 8ab)ect» ntaniUY, the atat. 33 JSf. 8. c. 1. extended 
only to caaea where the money, dec. waa obtained by meana 
of a felae token or countei^t letter in the name of another ; 
but tlua proyioon not being deemed auflBdently eztenaiye, 
thia atat* 30 0. 2. c. 24. waa made, for the purpoaa of in- 
cluding all felae pretencea whataoeyer. Where a carrier, 
folaely pretending that he had canied ceitwn goods to A. B*» 
dfrn*"*^*^ and thorevfon obti^ned firam the oonalgnor, sixteen 
ahilfinga for the carnage of them, it waa holden to be within 
the atatote. B. r. Coleman, 2 JEaif, P. C. 672. Where the 
foreman of a mannfoctnrer, who waa in the habit of receiying 
from hia maater money to pay the wcnkmen, obtained from 
him, by meana of falae written accounts of the wagea earned 
by die men, more than the men had earned, or he had paid 
tnem : the judgea hdd it to be within the act ; they said that 
all caaea, wnere the frdae pietence createa the credit, aie witUn 
the statute ; and here the defendant would not haye obtained 
tiie exeeaa above what waa really due to the workmen, were 
it not for the felse account he had deHycred to hia maater* 
JL y* PFOcheU, 8 Maot^ P. C. 830* Where the defendant 
felaely pretended to J.'V., tiiat he waa entruated by the Duho 
de Lanomt, to take aome horaea from Ireland to London for 
him, and diat he had been detained ao long by contrary winda, 
hia money waa all spent ; by means of miidi repreaentation 
be induced J. N, to adyaace him money; thia waa holden to 
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be witiiiii the act it. t. ViUaieuve^ 3 T. R. 104, dU Sd, 
where the defendanto, fidiely pretendhig that they had made 
a bet with A. B. that one of them shonla nm ten ndlcs within 
an hooTy preVailed upon J. N. to join them in the bet, and 
obtained from him twenty gmneaa as his share jn it : the 
judges held this to be withm the statote, notwithstanding the 
pretenoe were probably one against wluch common prudence 
might haye guarded. IL ▼. Tmmg etoL in error, 3 T. IL 98. 

If a perM>n obtain goods from another, upon giving him 
in payment his cheqoe upon a banker, with whom in fact 
he has no accouit, this (idthongh not indictable as a fraud 
at common law, R. v. Ltarm, 6 T, R, 565,) is a frlse pretence 
within the meaniiig of this act. R, t. Jachum et aL 3 Carnp^ 
370. Where a man obtained goods and momy, for a forged 
note of hand for ten shillings and sixpence : the judges held 
it to be a false pretence within this act; IL ▼. Fretihy 2 Rttntiy 
1395 ; and the misdemeanor in this case was not merged in 
the felony, for in fret no felony was committed, such notes 
under twenty shillings being Toid, by stat. 15 &. 3. «:• 51. 
But if a man merely assume the name of another, to whom 
money is required to be paid by a genuine instrument, fhb is 
not within the act. R. r. Storey 2 Rmttel^ 1392. It is noob. 
jection, however, that the frue representation is of a trans- 
action to take place at a future time. A y. Ymmg^imerrmr, 3 
r. R. 98. 

The indictment also must negaliTe the pretences, by spe- 
cial averment, as in the above precedent ; and where such 
an averment was omitted, it was holden to be error, and the 
judgment was reversed. R. v. Perroi, 2M.ifS, 379. 



The prosecutor must prove the pretence, as stated in the 
indictment ; any variance in substance between tiie pretence 
laid and tiat proved, will be frtal. Where tiie pretence laid 
was, that the defendant said« '< that he had paid a sum of 
money into the bank of England," and the proof was, that 
he said that the money had been paid into the bank, without 
saying by whom : the defcndant was acquitted for the vari« 
ance. Lord Ellenborough holding that tiie assertions were 
different in substance. R, v. Ple^toWf 1 Caa^, 494. See R» 
v. Douglas, Id, 212. 

He must next prove that the goods, &c. stated in the in- 
dictment, or part of them (for &e rule in this resjpect is the 
same as in larceny, see ante, p, 114)| was obtamed from 
him by means of these pretenceSi If the indictment charge the 
defendant with having obtained, by means of certain false 
pretences, from J.B. a servant of J. si,, the sum of three shil- 
lings and sixpence, the monies of J. N. ; and the evidence be 
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Ibat J. B. in imeX paid the tliree shiOingt and nxpenoe out off 
his own money in the fint instance, and was afterwards repaid 
by J. N. : this would be a fatal variance. R* v. Dmufiatf 1 
Gmy. 212. But it appearing afterwards, in this case, that 
J. £• had at the time, more money beloi^ing to J. N. in liis 
possesrion, than the sum so paid by him, this was holden to 
■npport the averment, although he had no orders from J. N. 
to pay it. Id. 

As to the intent^ it may be impUed saffidently from the facts 
oftliecase. If tiieeridenoe, however, cofrirther, and prove 
not only an intent to cheat or defraud, but also go the length 
of establiahing a pre-existing anhmu faroMdi, and a construc- 
tive taking, auch as to constitute a larceny ; the defendant 
must be acqmtted ; «e A v. Pear, 2 Eatt, P. C, 689 ; because 
the misdemeanor in that case b merged in the felony. It 
must be acknowledged, however, that in many cases it may 
be difficult to determine the line which divides this offence 
from laioeny where there has been a constructive taking. Seer 
ON/tf, p. 122—124. 

Lastly, it must be proved, that the pretences made use of 
were fsJse in fact ; or, in otiier words, the averments nega- 
tiving the pretences, must be proved. But it does not seem 
to be essential that they should all be proved ; if so many of 
them as shew the fidsity of the substance of the pretence, be 
proved, it should seem to be sufficient. As, in the prnent 
instance, if it were to appear in evidence, that the defendant 
was really the servant of K. O., yet if it aUto appear that he 
had nc'di7cc:l6flg frsm aim to get tha elotu is qnesdon, and 

that after he had obtained it, he converted it to his own use, 
it would be sufficient Where the defendants were chared 
with obtaining money by colour and pretence of their bemg 
collectors of the property tax, and it appeared in endence 
that they, had in feet been appointed collectors by the com- 
misrioners, though in an informal manner : this was holden 
not to be t^/alie pretence, within the meaning of the act. H. 
▼. Doktom, 7 Btut, 218. 

Imttctmeni for odttAUitg mtmey, 4^. by menu <^a cnnmierfeU 

ktier^ ^c, 

Ce mmem e em etU a» ante, p. 113.] In the county aforesaid, a 
certun false and counterfeit letter, in the name of one J. H., 
as a true letter of the proper hand writing of him the said J. H. 
falsely, fraudidently, and deceitfelly to one J. N. did deliver 
(the said J. H. being then and long before, a special friend 
and argnaintsnce of him the said J. N.) : in and by wliich 
said felse and counterfat letter, it was mentioned, that the 
siud J. H. derired the said J. N. to supply the bearer thereof, 
Mr. J. S., with the sum of sixty pounds, and place it to the 
account of him the said J. H. ; and which Mud false and 
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tn^a^UiMt letter, b as ibilovi, tliftt k to «nr [keft hmi 
ike ttiter we rb a Hm] : by euHoar and means of wlttch said ooon- 
ftarfeit letter, the said J. a, on the day and year albmaid, 
in the pariah aforeaaidy in the eoonty aft w e aai d, mdawfnUy, 
ftlselly, frmndolenUy, and deoeitfaUy did obtain, and set into 
Ins hands and possession, of and tnm him the ssid J. K., 
WEty paeees of gold ooin of the proper eoin of tins r^Un, 
cafled soTerogns, of the monies of the said J. N.; and the 
ssid J. S. of the money last ateesaid, did Ihen and there 
falsely, deoeitfiiny, and nnlswIiiUy defraud the said J. N.: 
^Hiereas in tmth and in &ct, tiie stid J. H. nerer did write or 
send, or cause to be written or sent, any such letter to the 
sidd J. N., deshring the said J. N. to sapply the said J. S. 
with any snm of money iriiaterer. Tb the great damage 
and deceit of the said J. N., to the evU example of aUothers 
in the like case of offending, against the form of the statnte 
in sQch case made a^id prorided, and sgainst the peaoeofomr 
Lord the King, his crown and dignity. 

Pmmithed by imfrUommeiU wr ctfrporai punitkment, 33 /f. 8. 
«.l.f. l,71t9tUUmie€»tmd$iofmbepipyt9kmifmtweUaMeotm-' 
itrfiU leMen. Id. See R.y. Memne^ t Sir, 1127. and seel 
ffmmk, c. 71. 2 &ff, P. C. 673. // mito esffnub to ** moMey, 
gvode, ehettiebf Jewele, amd Uker tklngt" 



Pjrove the deliyery of the letter ; give the letter itself in 
evidence : and take care tliat it conresnond with the record, 
for any msterial Tariance, it skonld seem, wiU be fitid: He 
atde, p* 19, 20, 21, 64 : prore the mon^ to have been 
given to the defendant, in consequence of the letter : and 
prove the letter to be a forgery. The difference between thia 
offence and the forgery of a warrant or order for payment of 
money, or delivery of goods, within staU 7 0. 9. e. 22, is, that 
in the latter case, the warrsnt or order must be such as is 
compulsory upon tiie person in whose poasesnon the money or 
goods are: A v. ffVUamt, 1 XcocA, 114. amdeeevoetf but 
in this ijsse, a letter containing a mere request, with which 
tlie party may comply or not, at his option, will be suAcient. 
Jn Act, it must not appear to be compulsory, or such an in- 
strument as is within the meaning of tiie stat. 7 0, 2. c. 22, 
otherwise the defendant must be acquitted ; for iHiatever 
may hare been the constmcUon this statute would formerly 
admit of, in this respect tlie misdemeanor is now merged in 
the felony. 

ImdicimeiU fir selling by false scales* 

Afiddlesex, to wit : The jurors for our lord the King upon 
theiroath present, that J. S. late oH the parish of B. in the 
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county o^ M. [grocer} , on the third d^ of May in thtf third 
year of thd reign of our Sovereign lord Qeorf^ tiie fonrth^ and 
from dience until the taking of this inqniaitiony did nae and 
exeroae the trade and bosineaa of a [grocer] , and during that 
tinie did deal in the buying and semng liy weight of [teas, 
wgare, jpiowjand of diyen other goods, wares, and mercban- 
dizea, to wit, at the parish aforesaid in the county aforesaid ; 
and that the said J* S., bdng a person of a wioced and de* 
praTed mind, and contriving and fraudulently inten^nff to 
cheat and defraud the subjects of our said ford the lung, 
wliilst he waa and continued to be a grocer as aforesaid, to 
wit, on the said third day of May in £e year last aforesaid, 
and on divers other days and times between that day and the 
day of the taking of this inquisition, at the parish aforesaid in 
theooun^aforeMid, knowingly, wilfully, fiikely, fraudulently, 
and deceitfully did keep in a certain shop there situate, where - 
in he the said J. S. did so as aforesaid carry on his said trade, 
a certain folse pair of scales for ibe weighing of gpods, wares,, 
and merchandizes, by him sold in the way of ms said trade, 
and which said scales were then and there by artful and de- 
ceitfiil means and contrirance so made and constructed as to 
capae the goods, wares, and merchandizes, weighed in and sold 
^berebv. to *nnesr of greater weight, to wit, of a greater weight 
by two ounces in ercrp quantity of goods weighed thereby, 
than thp real and true weight thmof; and that &e said J. S., 
well knoiring the said scales to be false as aforesaid, did then 
and there, to wit, on the several davs and times aforesaid, at 
the pa^ afofttaid in die county wresaid, wuxculy, ^LkIJ; 
fraudulently, and decdtfiilly sell and utter to divers sntjects of 
^lur lord the Kin|f, divers goods, wares, and merchandizes in 
^be way of hiasaid trade, weighed in and sold by the aaid false 
scales, and which goods, wares, and mercliandizes, by reason 
of theirbeing so weidied in the said false scales, were then 
and there very much deficient and short of their true and just 
weight : to the great damage and deceit of his Majesty's said 
subjects, to tlie evil example of all others in the like case 
offending, and against the peace of our lord the King, hia 
crown and dignity, Iffeuctmprovem^parUcuiariM^ifceqf 
a sale hf lAow «edB0, to a particular pcreon^ you may addacoufti 
upom itt or if you thifih your evidaufe not tujfidemtly tpec^ Uk 
makUain the count abaitegiven^ you may add a count or counts in 
a more general finm. See 6 Went, 389. Stating tketakto hanet 
heento •* dioere eubieett to the jurors unhunon," has been Aolden 
sujieient. R, v. GV6te, 1 ^.497. An indiiptment far setting hy false 
wdgkts ormeasures,may readily befiamedjrom tHe above precedents 
This is a mtedemeanor at comsnon law, 

Evidence* 

Prove that the def^endant carries on the business mentioned 



164 Ckeaib^. 

in the indictmeiit ; tbftt the fidse icalet deicribed in the in- 
dictment were fmind in his shop or waiehouie, &c. ; and ibMt 
he has need them in weighing goods fold by him to hii cui- 
tomen. If yoa lutre proof that the icalet were need by hia 
shopmen or leiranta, it will be tnfficient» aa it will be pie- 
anmed that they were used by hia orders. 



Sbct. 4. 



Bttrglary* 
Indictment for tnarglary tmd ktreetiy, 

Middlesex to wit : The jurors for our lord the King upon 
their oath present, that J. S. late of the parish of B. in the 
county of M. labourer, on the third day of May, in the tMrd 
year of the reign of our sovereign lord George the fourth, 
about the hour of eleven in the niglit of the same day, with 
force and arms, at the parish aforesaid in the county aforesaid, 
the dwelling house of one J. N. there tituate, felonioudy 
and burglariously did break and enter, with Intent tlie 
goods and chattels of one K. O. in the said dwelling housd 
then and there being, then and there feloniouuy- and 
buiglariously to steal, take, and carry away ; and then«nd 
there in the said dwelling house, one surer sugar bason of the 
value of three poun£, six silver table spoons of the 
value of three pounds, and twelve silver tea spoons of the 
value of two pounds, of the goods and chattels of the said 
K. O., in the said dwelling house then and there being found, 
then and there feloniously and burglariously did steal, take, 
and carry away : against the peace of our lord the King, hia 
crown and dignity. If there be any douit at to the ownerekip ef 
the house or goodt, you may add other counte aceordingfy, Abo^ 
aa burglary ia a breaking and entering ^f a dwelUng iame^ with 
intent to tommit afdamfy (and whether a felony at common law or 
by statute, is immaterial, 1 Hawh. c. 38. «.38.), if there be any 
doubt of the intent with which the iffence was contrndttod, it may 
be varied in di^erent counts according^. 

Felony, death, IS EL c, 7. and see 1 £d. 6. c. 19. 

Evidence, 

In order to maintain this indictment, the prosecutor must 
prove that the defendant broke and entered ^dwelling house 
of J. N., in the night time, with an intent to steal the gooda 
of K. O.; and whether he succeed or fail in this, he may pro- 
ceed to prove a larceny of the goods of K. O. from the dwell- 
ing house of J . N ., in the manner directed, smte, p, 135 j and 



If he snoceed In ynmsng the larceny, but foil in pfoying it to 
lure been committed in the dweDing home of J. N., & de- 
iendant shall be convicted of the simple larceny. 

Having made these fSew general obaenrationsy we shall now 
proceed to state the endence inbnrglaryy more particolarly. 

Abtmttighmartfeleomintkenigkt.'] With reference to this 
part of our sajbject, the day may be divided into three parta : 
daylight, tuiligfat, and nif^t. If the breaking and entering 
be in the night, it b boiglary ; if in dAjliffht, it is not. If it 
be committed daring twilight, then, if mere be not daylkht 
or erepmseuhim enoi^, begnn or left, to discern a man's noe 
withal, it Is burglary; otherwise, not. 3 Inn. 63. 1 /f«fe,550. 
1 HmDk. c, 38. f. 2. 4 BL Com, 224. But this does not 
extend to moonligfat; for then many midnight bozglaiies 
would go vnponished. 4 BL Cam, 224, 1 HtUe^ 551. 

And the breaking and entering mnst both be committed in 
the night time ; if the breaking be in the day and the entering 
in die night, or the breaking in the night nod the entering in 
the day , It is no bmglary. 1 Hitle, 55 1 . Bnt the breaking may 
be on one night, and the entry on another. 1 Hmie, 551. 

The iwtiSng kmue of J, N,'\ To prove this allegation, the 
p ros e c u tor mnst prove that tlie defendant broke ud entered 
the dweUing house of J. N., in which he was in the habit of 
residing, 3 /<Mf. 64, or, at least, some barn, stable, or other 
outhouse, parcel of and bdonnng to the dwelHng house^ and 
dtfaer wiaun the same curdaace, 1 Htde^ 558. 3 Ina, 64. 
1 Hawk, c 38w «. 21, or under uie same roof with it, if there 
be no curtilage. R, y. Ilfoipii, 2 Botty P, C, 493. /L v. Gar^ 
kmdp 1 Leackf 144. And evidence of a breaking and entering 
of tlie outhouse, thus, will maintain an indictment charging a 
breaking and entry of the dwelling house. R, v. Garland, 
1 Leach, 144. 

Every permanent building, in wliich the renter or owner or 
his fiunily dwell and lie, is deemed a dwelling house, and bur- 
glary may be committed in it. Even a set of chambers In an 
inn of court or college, Is deemed a distinct dwelling house, 
for this pfurpose. 1 Haie, 556. And the mere temjporary 
absence of the owner and his femily, will not deprive the house 
of this protection the law gives it : as, for instance, if a man 
have a town and country house, in wluch he resides alternately, 
and whilst he and his family are residing for the season in the 
country house, tiie town house is brokenand entered ; 1 Male, 
556 ; or if a man lock up his house and go a journey, and 
during his absence it be broken and entered ; R, v. Murray 4* 
•/., 2 Boat, P. C.496, Foet, 77, cA. i or if a barrister have aset of 
cliambers, in which he resides during the term only, and during 
thie vacation they be Inoken and entered : 1 Hale, 556 : in 



tibflte and the like eaiet the hooMs and wc of ckuiiben» m - 
pectiTdy, even aUhongh no penon aetuaUjr rended in tliem mi 
the time, mut be deoned dwelling hooieiy mn^ the bfeakiqg 
ttDd entering of them Inugluy ; prarided it appear that the 
ownen, when th^ldt them, had an Intention to retnm to 
them. 1 Haie, 566. FhaL 77. R. y. NmOrmm, Fb$t. 76. Bat 
bnnlary cannot be conmdtted in a tent or booth in a matlwt 
or nir, rren althoogh tiie owner lodge in it; 1' HmolL c. 38* 
«.35. lHale,bb7i became it is a temporary, not a pjennanent^ 
edifice. So, brealong open a hoose, in which no man reaidea 
or 18 in tbe halnt of reaiding, is no borglary ;. fiw it is not a 
dwelling hoose. If a porter lie in a warehoase»-fiir the pur- 
pose of watching goods, A t. Smith, 2 East, P, C, 497, or a 
aenrant lie in a bm, in order to watch tliieyes* it. t. Brawm, 

2 finf, A C. 502, this does not make ilie warehonse or* bam 
a dweUing hogse, in wliich borglaiy can be committed. So, 
where the landlord of a ^welling hoose,. after the tenant had 
qoitted it, pat a semmt into it, to deep there at night, until 
he should relet it to another tenant, but he had no intention 
to reside in it himself: the judges held that this could not be 
deemed the dwelling house of the landlord. JL r.Daeietf 

3 Lemeh, 876. 8o,« where the tenant had put all his goods and 
ftarmture into the house,, preparatory to his remonogto it with 
his toiHy, but nather he nor any of his family had as yet slept 
in It : it was holden not to be a dialling house, in which bor- 
glajy could be committed. R. y. Ballard, 2 Eati, P. C. 498. 
JL y. TTbmpMii, Id. if 2 Leach, 771. And the same has been 
ruled, whore, under such circumstances, the tenant had put 
a perMm (not being one of his fiunily) into die house, for the 
protection of the goods and furniture in it, until it diould be 
ready for his reddence. R y.Hatru, 2'Leach,70l, R^y^Mkr, 
2 Eati, P, C. 496, X Leach, 187. See R. r. Janet ^ aL 
2 East, 499. 

A dweOing house may be divided, so as to form two or more 
dweding houses (nHtlnn the meaning of tlie word, in the defi- 
nition of burglary), by letting a part of it to a tenant; 
proHded thore be no internal communication between the part 
so let and the remainder of the dwelling house. Upon an in- 
dictment for buiglavy, it appeared that the house in jrhich the 
burglary was alkged to haye been committed, formed the 
cehire of a bidding, haying two wings ; in one of which A. 
liyed, and the other consisted of the dweDipg houses of B. & 
C* respectiyely ; the centre consisted of three manufactories, 
in one of wldoh A. B. D. and otlier persons, were jointly con- 
cerned, and of the remaining two D. was tiie sole propiietot. 
C was merely in the employment ofD. There was no internal 
commuidcation between the centre bunding and the 'houses of 
A. & B., nor between it and the house of C., exoepting a win- 
dow in the house of C. which looked into a passage that ran 



J ' tiiew&)lelaigtiKOftheoenti«lMiildiiif. OnedftliecoiilitBSii 
S the iiufictmeiit alleged' the centre boildhig' to Be th6 dweDSiig 
^ hditteofC. : bat the judges held thAt the- wfaidbiriiieki^yWali 
not Biieh an uitemal coinmitfiicatbn, aa could malfe tiie oetitlr^ 
bidl^ting be deemed parcel of C.'a hQuse. R. v. ^gginffm ^ 
^012 B.tfP, 50B; Where a part of « dVeUbg'hooae, Hoir- 
efeiv is Bev<a^ed'b)r> letting, it thefceby be<k>nie8» (conaidelttd as 
a dWnct hodae) the«inib}eet of bu^lny, or not, aeeording^ to 
circuii tt ttoceft. If "a man hire a ahop> putel of another maa'a 
honae, and imoonnected with it by internal communication; 
9M the vemiiit wM, &p tiwcUsin it, hot nerer lie theire : it la no 
dir^Biig hmtte* and boiglary caimot be committed in it. 1 Hak, 
^5581 tf'cm thecoiititey he or any part of faia family lie there* 
it i» deemedlda dwelling Uoti8e> and may he laid to be ao in aa 
indictment finr bnrgiary. Id. and tee IL r. Rogers^ 1 Letidlif 
89. 428i But if tiie owner of the dwelling hooae let the shop, 
iHiich is unconnected by internal communication with the 
housie, and alao let some rooms in the house, which are oon* 
nected with the other'parts of it, to the same person ; and the 
tenant or some of his fiunily sltep in the rooms : a breakiiijpf' 
and'entering of the sbop» in t)iat case, will be bmglaiv, add it 
may be laid to be committed'id the dwelUng hoode of m land- 
lord. R. r, GOitan ^ a/. 1 Leairhi357- 

As- to tile ownership of the dwelUng^ house ; Where it is 
}a$d to b^ the dwelling houte of «!'. R, proof that'it was occn- 
m^'by his'wlfe and her'CstaHUshmeut alqne, will suptknt' the 
indictment ; and in sucha case, it should always be alleged in 
the indictment to be thedwel&hg house of the husband; etieu 
although tiie wifeliyesepatate^m him,and the'house harie be^n 
taken fylier, and'riielisve paid' the rent, taxes» &c. R, r. 
Farrey KleL 43. and tee BoffgieU Y. FHer^ 11. JBdul, 301 . So if 
a mian occupy a dwelling hOQse by his seirants, and do notte^ 
side in it himself, the indictment must allege it to be the 
dwdling hotise of the mastes, and evidence of an occupation 
by hia servants will maintain the indictment. Where thnee 
persons were in partnership in a bank and brewhouse, the 
business of which was transacted in the lower rooms of the 
house;in question, and a cooper in the service of the parther*- 
ship, at weekly wages, lived with Ids fomily in the upper 
rooms, which communicated with the lower rooms by m^ins 
of a trap door wad a ladder, but there was also a separate en- 
trance to these rooms from without; the lower rooms were 
broken and entered, and property stolen from them : and the 
judges held that the house was well laid in the indictment to 
be the dwelUog house 6f the partners. R. r. Stockion 6f tfL 
2 Tatmi, 339. 2 'Ziot^, 1015. So^ where apartments in the 
house' of a corporation are appropriated as lod^ngs for servants 
of the corporation, a burgliay committed inuiem must be laid 
to hare been comioitted'm the dwelling house of the corpora- 
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^mu R.T. Pteka, 2SMil, P.C.501. JR. r. HmmUm^ F^ti^ 39 
and me R. ▼• Mtpmrdf 2 Bmtt, P, C. 501. So, where apert- 
menti ere i MJ gne d to my pewon In a Royil pelace, a Iw u y li y 
oommitted in tliem moat oe laid to liaVe been committed in 
the mandon of the King. H. y. maUmt ^mL I Hale, 522. 
and see Kd. 27* 1 Leadk, 324. Bat where a companr in the 
comtiT renteda hooie in London lor their asenty in the upper 
part of whic^ he rendedwith liis iiunily, and in the lower part 
transacted liis hnrinetty it is reported to liaye been holden by 
GmAmw, B. h; Groee^ J,, that a bniglary in the house was 
weU laid to have been oommitted in the dwePiny hoiae of ^ 
agent. R, r. Margette ifaL2 Leach, 930. Where a house, 
rented by A. & B. partaeri, was divided into two houses, for 
the oonfenience of their respective ftmHies, the fomily of A. 
residBnginone, the fiimilyof B. in the other, and there was no 
internal communicatiott between them: a bmglary in the 
liouse of A. was holden to be well laid tohave been committed 
in the dwelling honse of A., and not of the partners, although 
the rent of bo3i houses was paid Jointly out of the partnership 
funds. R.y,Jea€9, 1 Leach, 537. 

Where the room occupied by « guest in an inn, is broken 
and entered in the night time, an infictnient for the bniglaiy 
must lay it to hare been committed in the dweDbg house of 
the innkeeper;. 1 Hak, 557. R.y. Proeter, 2fiati, 502 ; and 
the same in aU other cases where the occupier has the use 
merely, and no interest, in the apartments he occupies^ See 
1 Hamh, c, 38. t . 26. Apartments let to lodgers, however, 
admit of a very different coasiderstion. If part of a house 
be let to a lodger, who sleeps there, and no other person re- 
indes in the reimdnder of the house, abmglaryin thie lodgings 
must be laid to have been committed in the dwelling house of 
the lodger. Where a coachman rented the loft over a coach* 
house and stables, and he and his fomily resided in it, a bur- 
glaiy committed in it was holden to be well laid to have been 
committed in the dwelling house of the coachman. Jl. v. 2W» 
ner, 1 Leach, 305. So if the house be let out to several 
lodgers, ud Uie owner do not rende in It, a buiglsry in it 
must be klleged to have been conmdtted in the dweUiilg house 
of that person whose lodgings were broken and entered* A v. 
Rogers, 1 Leach, 89. and tee R, v. Tn^hair, I Leach, 427. 
And where a lodger occupied a sleeping room on the first floor, 
and a woikshap m the attic, and the nst of the house was 
occiq»led by other lodgers, a burglaiy in the workshop was 
holden by die judges to be well laid to have been committed 
in the dwelling house of the lodger who rented it. R. v. Car- 
rett, 1 teach, 237. But if the owner of the house reside in a 
part of it, and let the rest out in Iodgings,~then if the part 
occupied by the lodger be severed firom tfaiat occupied by the 
owner, that is, if thero be no internsl communication between 
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them, and the lodger and owner enter the home hy dilRerent 
outer doors, a bui^lary in the part occupied by each respec- 
tively must be laid to have been committed in the dwelling 
house of the person so occupying it ; but if they be . nol 
severed, and the lodger and owner enter by the same outer 
door, then the burg^ry.must be laid to have been committed 
in the dwelling house of the owner. 1 Leach, 90 n. Kei, d3, 
84. 2 Eatt, P, C. 503. 

In all cases of this description, if there be any the slightest 
doubt whether the house broken and entered should be des- 
cribed as the dwelling house of A., B,, or C, the pleader should 
obviate the difficulty by inserting counts alleging it to he 
the dwelling house of A, B. & C. resp«H;tively. 

It may be necessary to mention, that a man cannot be in* 
dieted for a burglary in his own house. Therefore if the owner 
of 0. house br^ and enter the room of his lodger and steal 
his goods, he can only be conncted of the larceny. Ae/. 84. 

2 Eastf P. C. 502, 506. 

It may also be necessary to mention, that a church may be 
the subject of buiglary. 3 Itut, 64. I HalCf 556. 

And lastiy, as to tlie local description of the house : it must 
be proved strictly as laid ; if there be the slightest variance 
between the indictment and evidence, in the parish, &c. where 
the house is alleged to be situate, the defendant must be ac- 
quitted of the bniiglary. j^ntCf p. 15. So, also, if the house be not 
proved to be a divelling house, vide wpra, and to be the dwell- 
ing house of J. N., see ante, p, II, IL v. WkUe^ 1 Leach, 252, 
the defendant must be acquitted of the burglary. 

Break^ There must be a breaking of the house, either 
actual or constructive, to constitute burglary. If a man leave 
his doors or windows open, and another enter therein with 
intent to commit a felony, it is no burglary. 1 H^Xe, 551. 

3 /»/. 64. 

An actual breaking is, where the offender, for the purpose of 
getting admission for any part of his body, or for a weapon or 
other instrument, in onler to effect his felonious intention, 
breaks a hole in tiie wall of the house, breaks a door or win- 
dow, picks the lock of a door, or opens it with a key or even 
by lifting the latch, or unlooses any other fiutening to doora 
or windows which tiie owner has proyided. 3 Inst. 64. 1 Hede^ 
552. But if the door or window be not latched or fostened, 
as, for instance, if the offender enter the house by opening tha 
flap doors of a cellar, which are not latched, bolted, or otiier- 
irise fastened at the time, bqt merely kept closed by tiieir own 
weight, it is not a bmglary. R, v. Cattan, 2 Russel, 903. Set 
R, V. Brown, 2 Easi, P. C 487. oonl. 

A constructive breaking, is where the offender, with intent 
to comtbit a felony, obtains admission by some artifice or tricky 



170 Bmrglary, 

fa tlie porpoie of efbetbg it. Ai, fa insteneey if a man 
knock at a door, and npon its being opened, rash in, with a 
felonkms intent; or, npon pretence of takfaig lodgnogs, fall 
npon the landkMrd and icm Idm ; orprocnreaoonstabktogidn 
admittpnee, in ofder to seaveh fa tniton» and then Imid the 
eonstable Mid rob the home : aU these entries liaTe been ad- 
judged burgiaiioasy although there were no sctnal breaking ; 
fa the law win not softer itself to be trifled with by snch 
erasioDSy especially under tlie doak of legal process* 1 ffmfk. 
e, 3^. «. 9, 10. 4 Bi, Com, 226. So, where the defendant ob- 
tained admission, by promisfaig the Ixyy who was in csre of 
the hoDse some sle i and, wliibt the Ixiy was gone fa the ale. 
robbed tiie boose : this was hidden to be baifjtuy* R. v, 
HamUng, 2 Satt, P, C, 4H5. Nay, if a senrsnt conspire with 
a roblier, and let him into the hoaie by night, tliis is bmglary 
in both: 1 i7afe,&5S. 1 BmoLcdB. s. 14. JLv. CurmatOi, 2 Sir. 
881 : fa the serrant is doing an mdMrfiil act ; and the op- 
pofftmuty alfaded liim of domg it with greater ease, nther 
aggraTates than extennates the gnilt. Obtsininff admission to 
a house, by getting down the chimney, is also Durglary; fa 
the chimney is aa much closed as the nature of things wiU ad- 
mit. 1 Hawk. c. 38. s, 6. See 1 fftOe, 552. 

And the breaking, necessary to constitnte burjj^ary, is not 
restikted to a breaking of the outer wall or doors or windows 
of a house : if the tluef get admission into the house by the 
outer door or window bdng <^n, and afterwsids breaks or 
unloclcs, Ac. an inner door, fa tiie purpose of entering one of 
the rooms Ac. in the house, it is bmglary. 1 Hofe, 553. A. ▼. 
Jahuon, 2 Etui, P. C 488. So, if a servant open his master's 
chamber door, or the door of any other chamber not immedi- 
ately within his trust, with a felonious derign; or if any other 
person lodging in the same house, or in a pubtic inn, open and 
enter ano&er's door, witii such eril intent: it is burglary. 
1 ffakf 553. 554. It is doubted whether breaking open cup- 
bosids, dec. on the inride of a house, siBzed to the freehold, 
is bmglary ; tee 1 Hale, 527. Fatt. 108 ; but A/r. J, Fatter, iH 
fi noremvitay recommends that it should not be so conmdered. 
Fbei. 109. And clearly, the breaking open chests, &c. in a 
dWeOing house, is not buiglsry. 1 Htde, 553, 554. 

JBMcr.] And there must be an entry, as well aa a breaking 
to constitute burj^ary ; although we have seen that the entry 
need not be on the same night of the breaking. Ante, p, 165. 
I Haky 551. Any, the least degree of entry, howerer, irith 
any part of the body, or with any instrument held in the 
hand, is suilident : aa, fa instance, after bresking the door 
or;i?iiidow, &c., to step over the threshold, to put a hand, or 
a book, or other instrument in at a window, to draw out 
goods, or a pistol to demand one's money, are all of them 
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bonlaiioiis. entries. 1 HoU^ 555. FuU 108. I Hmfk. c. 98. 
«• lly 12. 3 /ful. 64. And it ii even nid, that disehaiipng 
a loaded gun Into abonsey is a sd&dent ent^. 1 JSTovi* 
«• 38. «. 11. Bat there most be an entry: If, for instance, 
a man assault a boose, or even break a bole in it, and be- 
§9n entiy the owner flb^ bis money to the, tfaief, it woi^UI 
90t bebniglaxy. 1 Kowil. e.:38. #..3. i£r«fe,555. 8o, if the 
ins^romeat with wbkh the boose is broken, happen to enter 
the boose, but wi^ioat any intention npon tiie part of the tnir- 
glar to effsct bis felonioas intent (as, for instance, to draw 
<Mit the goods) with it, this will not be a soAcient entry to 
constitote a burglary, it. ▼• Hmgket et oL I Leach, 406, 
SeeR.r, Roberta, 2 Emt, P. C. 487. 



r, Ifpc] The intent laid in the indictment, most be, 
to commit some felony (and whether a felony at common law 
or b¥ statute is inmiaterial,l Awi. e. 38. «. 38.) in the dwdl- 
ing boose, socfa as larceny, mnrder, rape, &c. ; and the In- 
tent most be proved as laid. Where the intent laid, was to 
kill a horse, and the intent proved was merely to lame him, 
in order to prevent him from ranning a race, the yariance 
was bolden fatal. R. v, Dokbe, 2 East, P. C. 5137 If the in- 
tent laid be to murder, and the intent proved be to beat the 
partpr mereljTy the variance is fotal. 1 Hak, 561. "Where 
the mtent laidwas to steal, and the intent proved was to carry 
away the defendant's tnmk, containing money which be bad 
formerly embezzled from bis master ; it was bolden, that tiie 
offence proved did not even amonnt to a burglary ; forit was 
no felony for the defendant to rem o ve the monqr* R* ▼• 
Diitgiey, 2 Zemck, 840, cit. So, where the intent laid was to 
steal, and the ia^nt proved, was to rescue uncustomed goo4s 
wliicb bad been seized, the judges held that the indictment 
was not sustained, by the evidence. A. y, Knigkt etaL2 JSoit, 
P. C, 510. So, where the intent laid,) was to steal the goods 
of J. W., and it i^peared in evidence, that no goods of any 
person of the namie of J. W. were in the bouse, but that 
the name of J. W. had been inserted in the indictment by 
mistake ; the Jqdges held the variance to be fetal, and ^e 
defendant was accordingly acquitted^ At. JeaJb, 2 Eart, 
P. C«514. ante, p. 63. 

Ibe best evidence of the in^t. Is, that the defendant ac- 
tually committed the felony alleged to have been iJaten^ted 
by bmi; tee R, t» Locott et aL KeL 30 ; or you may §^ve,ln 
evidence any otl^ fects ^m which the intent may be pre- 
sumed by the jury. See ante, p. 77, 78. If ^he intent be at 
all doubtful, yon may lay it different ways In sepsrate counts. 



Atid then and there in the taid dwelUng keaee, ^c,} The lar- 
ceny in the dwelling house is proved as directedy ante, p» 
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135. It wems, boweTer, tint ta eonyict die defendant of 
the felony charged to have been committed, it must appear 
to have been concurrent with the burglary ; yon cannot giTV 
ei^dence of a felony oonunitted at a diflbrent time. Where 
it appeared in eridenoe, that iqwn entering the honae at 
three o'clock in the day, the owner found that some per- 
sons had ivmored certain goods to a diflfinrent part of 1^ 
house to that in whidi he had placed them, seeminglT 
for the puipote of steding them ; and the d^ndants ai& 
terwardsy on the same evening, having broken and entered 
the house, were taken in it, before they had attempted 
to more or carnr away any thing : having failed at the trial 
to prove the burglary, the prosecutor was proceeding to prove 
the defendants guilty of the antecedent larceny ; but the 
court refused to receive the evidence, saying, that the' trans- 
actions were perfedily distinct, and that the prosecutor might 
as well attempt to prove a larceny committed seven years 
before, it. y. ymuUrtomb 4r Ahboi^ 2 Leaeh^ 708. 

If you succeed in proving a larceny, but fell in proving it 
to have been committed in &e dweUing house, or the goods 
to be of the value of forty shillings ; and if you also feil in 
proving the buif^lary : the defendant may be convicted of the 
simple larceny. But where two or more are indicted, the 
jury cannot find one guilty of the burglary, and the other of 
the larceny only. R, v. Turner et ai. 1 Sid. 171. 

Im^ctmad fif Imrglanf by breaking out of a konse* 

Middlesex to wit : The jurors for our Lord the King, 
upon their oath present, that J.'S., late of the parish of 
B., In the county of M., labourer, on the third day of Minr, 
in the third year of the reign of our Sovereign Lord ueQrge tSe 
Fourth, about the hour of eleven in the night of the same 
day, at the parish aforesaid, in the county aforesaid, being 
in the dwelling house of J. N. there situate, one silver sugar 
bason of the value of three pounds, six nlver table spoons of 
the value of three pounds, and twelve silver tea spoons of 
the value of two pounds, of the goods and chattels of one J. 
S., in the said dwelling house of J. N. then and there being, 
then and there in the said dweUing house feloniously did s^cal, 
take, and carry away ; and that the said J. S., being so ^ 
aforesaid in the said dweBing bopse, and having committed 
the felony aforesaid, in manner imd form aforesaid, he the 
said J. S. aftem^uxls, to wit, on the same day and year afore- 
sud, about the hour of eleven in the night of the same day, 
with force and arms, at the parish aforesaid, in the county 
aforesaid, the said dwelling house of the said J. N. then and 
there feloniously and buif^larioualy did break, to get out of 
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the 8aiiie» and then and there fdonkrady and bivgUuioaily 
did break and get oat of the same : against the fonn of tM 
statute in such case made and proTided, and against the peace 
of our Lord the King» his crown and dignity. 

FeUmy^ death, 12 ^fwi «/. 1. c. 7. t, 3. The ttahOe declares 
enierimg a dwettutg haute, by daiff or nighi, without hreahing the 
eame, with tntetU to caaunU a fetouy, {or Mug m a dweliing 
house OHdcummitting a /eloay,) and breahing the said home in 
the night time to get out of tie iamet — to be burglarg. 

Evidence. 

Vrowe a larceny in the dwelling house of J. N., as directed, 
oHte, p. 135> except that the yalue of the goods is immaterial. 
And prore a brealdng of the house» by the defendant* in the 
night timCy in order to get out of the same. See ante, p. 169. 

Indictment fir afircOUe entry into afreehM, on ttat, bIL2,A 8. 

Middlesex to wit : the jurors for our Lord the Kmg, upon 
their oath present, that one J. N., late of the parish of B., 
in the county of M., on the third day of May, in the third 
year of the reign of our Sovereign Lord George the Fourth, 
m tiie parish aforesaid^ in the county aforesaid, was seised in 
his demesne as of fee of and in a certain messuage with the 
appurtenances, there ntuate and bdng j and the said J. N. 
b^og so sdised thereof as aforesaiid,— J. S.^ late of the parish 
afbresaid, in the county aforesaid, labocorer, afterwards, to 
wit, on tiie day and jear last aforesaid, in the parish afore- 
said, in the county aforesaid, into the said messuage and ap- 
purtenances aforesaid, with force and arms, and with strong 
hand, unlawfully did enter, and the said J. N. fton^ the peace- 
able possession of the said messuage, with the appurte- 
nances aforesaid, then and there with force and arms, and 
with strong hand, unlawfully did expel and put out ; and the 
said J. N., from the possesrion thereof so as aforesaid, with 
force and arms, and with strong hand, being unlawfully ex- 
pelled and put out, the said J. S., from the aforesaid third 
day of May, in the year aforesaid, until the day of the taking 
of this inquisition, nom the possession of the said messuage 
irith the appurtenances aforesaid, with force and arms, and 
with strong hand, unlawfully and injuijouslv then and there 
did keep out, and still doth keep out : to the great damage 
of the said J. N., agunst the form of the statute in such case 
made and provided, and agunst the peace of our Lord the 
King, his crown and dignity. &ee the precedents, 4 ffeut, 149. 
6 Id, 403. 428. The premises must be described with the same 
certainty as in a declaration of ^ectment, {see Arch, PL and 
£v.p, 465.) J on account qf the restitution which filhws convif" 
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Hem. IftU €$kU9 J. N, hoi in ihe premJm, t^ere mi a fie 
dmpie, ha an ettaU m taiiy or far Hfi merely, dneribe U at 
amek. See Arch, PL 8f Ev. p, 1 19. 
In^tritoHmeni, and raneatn ai the King'e wiff. 5 J2: 2« c. 8. 



The pTOBecutDr iniigt prove : firetf that he was fldMd uk 
fee of die premises in question, st die time of the forcible 
entiy ; and proof that he was in the actual occupation of the 
premises, or in tiie perception of tiie rents and profits, is suffi- 
cient primi facie evidence of his seisin. See Jayne v. Price, 
5 Tanni, S26, 1 Mareh, 68. This presumption, howeter, 
may be rebutted, ekher by direct evidence of his having a 
less estate, or by evidence of circumstances from which iSnb 
jury may presume it. yide Id, But it is immaterial wbetiier 
the estate thus proved, be an estate by right or by wrong ; for 
even if the defendant have a right of entry, still Ids asserting 
that right ** with strong hand or with multitude oi people," 
is equally an oflfenbe within the statute, as if he had no rig^t. 
The statute, however, does not extend to a case where the 
party ousted had tiie bare custody of the premises for the de« 
fendant $ 1 Hawk, c, 64. #. 32 ; but it extends to the forcible 
ouster of one joint tenant, or tenant in common, by another. 
Id. e, 33. It maybe considered a good general rede, also, 
that the statute extends to all hereditaments, to which the 
defendant if be had a right, might Have asserted tiiat right 
by a peaenUe entry. 

Secondly^ the prosecutor must prove the forcible entry. 
Ah entry '* with strong hand," or ** with multitude of peo- 
ple," is the offence described in the statute. Therefore an 
entry by breaking the doors or windows, &c., whether any 
person be in the house or not^ especially if it be a dtvelling 
house, is a forcible entry iritlun tiie statute. See 1 Hawk, 
c. 64. s. 26. l§o, an entry, where personal violence is done 
to tiie prosecutor, or to any of ms fiimily or servants, or 
to any person or persons keejnng the possession for him. 
Fide Id, *. 26, or eren where it is accompanied with such 
threats of personal violence, (either actual, or to be im- 
plied from the actions of the defendant, or from hu bdng 
unusually armed or attended, or the like] as were likely to 
intimidate the prosecutor or his fEtmUy, &c., and to deter 
tiiem from defending their possession, vUe id, s. 27, 20, 21, 
is a forcible entry within the statute. But an entry by an 
open window, or by opening the door with a key, oir by mero 
trick or artifice, such as by enticing the owner oat and then 
^hutting the door upon him, or the like, without fhrther vio- 
lence. Com. Dig* Fare, Ent. A, 3. 1 Hawk, c. 64. s. 26 f or 
if effected by throats to destroy the owner's goods or cattie. 
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merely, and not by threats of pertonal yiolence, 1 Hmoi. 
c. 64. s, 28, is not deemed a forcible entry. IS, howeTer, 
whilst the owner u out of his house, the defendant forcibly 
withhold him from retnming to it, and in the mean time send 
persons to take possession of it peaceably : this is said to be 
a fordble entry. Id. #. 26. Also, where a party having 
right, and whose entry is congeable, enters or makes claim, 
and the other party afterwards continues to hold possession 
by force ; this is considered a forcible aiiiry in the party^ so 
holding ; because his estate: is defeated by me entry or claim, 
and his continuance in possession is dieemed a new entry. 
Id. 9. 22. 34. Co, LU, 25( 

Where the party entering has in £tict no nght of entiy, 
all persons in lus company, as well those who do not use vio- 
lence as those who do, are equally guilty ; but if he have a 
right of entry, then those only who use or threaten violence, 
S Bac, Abr, Fore, Eni. B, or who actually abet those w^ do, 
are guilty. 

T/urdfy, as to the expulsion : it is necessary to prove the 
expulsion, and that the prc»secutor is still kept out of pos- 
session, merely for the purpose of obtaining restitution of the 
premises ; 1 Hawk, c, 64. «. 41 ; but it is no part of the 
offence d^ribed by the statute, which mentions a forcible 
entry merely. And it may be necessary here to observe, that 
no restitution shall be awarded, if the defenilii^^ have been 
permitted to remain quietly in possendon for three years pre- 
idously to the finding of the indictmeot. 31 JSA c. U . 

Indictment for aforcHI^ aUryintp a leasehold, Sfc, on slot, 21 «/• !• 

c, 15. 

TAif may be the same as the last jprecedeni, wUk such alteratums 
onfy a* are necessary to adapt it to a term for years, tenancy by copy 
of court roll, or tenancy by elegit, stainte merchant, and staifie. As 
thus : that J. N., late of, &c. &c«, was possessed of a certain 
messuage with the appurtenances, there ^tuate and being, for 
a certain term of years, whereof divers, to wit, ten years, were 
then to come, and are still unexpired ; and the said J. N. 
beiBg^sa-possessed thereof, Sfc, 4rc. as, in the last precedent* 
The evidence is the same as in the last case, except merely in the 
proof of the estate the prosecutor had in the premises. 

Induitmetii for a forcible detainer, on stat, 8 H. 6. c. 9. or 21 J, 

I. c, 15. 

7^ same a* in the last two precedents respectively, to the end of 
the statement of the seisin or possession ; thenproceed thus:'\ and the 
said J. N., being so seised [or possessed] thereof, J. S., late of 
the parish aforesaid, in the county aforesaid, labourer, after- 
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wards, to int, on the day aad year aforesaid, in the parish afore- 
said, in the.county aforesaid, into the said messaage with the 
appiutenanoes aforesaid, unlawfally did enter, and the said J. 
N. from the peaceable possession of the said messuage with the 
appurtenances aforesaid, then and there tmlawfolly did expel 
and put oi|t ; and the said J. N., from the possession thereof 
so as aforesaid being unlawiitlly expelled and put out, the said 
J. S. from the said third dayof May, in the year aforesaid, 
until the day of th^ taking of this inquisition, from the pos- 
session of the said messuage with the appurtenances aforesidd, 
with force and arms, and with strong hand, nnlawfidiy. and 
injuriously then and there did keep out, and the said messuage 
with the appurtenances and the possession thereof then and 
there unlawfully and forcibly did hold, and still doth hold 
from the said J. N.: to the great damage of the said J. N.» 
against the form of the statute in such case made and pro- 
Tided, and against the peace of our Lord the King, his crown 
and ^gnity. 

Mvidence* 

Prove the seisin or possession, as in the two former cases. 
Prove an entry; whether peaceable or not, is immaterial. 
Proof of the expulsion, which ejp vi termitti implies force, is not 
material, as the g^t of the offence is the forcible detainer 
merely. Holding the premises from the prosecutor by force, 
however, must be proved ; and the same violence or terror 
which will make an eAtry forcible, will also make a detainer 
forcible. 1 Hawk, c, 64. s, 30. 1 Ruuely 417. But merely 
refusing to go out of the house ; 1 Hawk, c, 64. «. 30 ; or a 
tenant at will denying possesion to his lessor ; or a man 
keeping out of his land, by force, a person claiming com- 
mon upon it: Cam, Dig, Fare, Det, ^. 2 : is not a forcible 
holding, within the meaning of the statutes. 

It seems that a three months quiet possession of the messuage, 
&c. by the defendant, before indictment found, is a good 
defence to a prosecution for a forcible detainer merely. See 
8 H, 6. c. 9. *. 7. 

Indictment for a forcible entry and detainer at cuntmon law, 

Middlesex to wit : The jurors for our Lord the King, upon 
their oath present that J. S., late of the parish of B., in the 
county of M., gentleman, K. T. of the same parish, carpenter, 
and L. \V. of the same parish, labourer, together with divers 
other persons, to the number of six or more, to the jurors 
afoiesaid unknown, on the third day of May, in the third 
year of the reign of our Sovereign Lord George the Fourth, 
with force and arms, to wit, with pistols, swords, sticks, 
stales, and other offensive weapons, at the parish aforesaid^ 



^rcibt$ entry. 177 

In the county aforesaid, into a certain barn, and a certain 
ordiard there ntuate and being, and tiien and there in the 
possession of one J.N., unlawftiUTy Tiolently, fordbly, in- 
jnriooaly^ and with a strong hand did enter ; and the said J. 
S,, K. T«, and L. W., together with the said other eril dis- 
posed persons, to the jurors aforesaid unknown, as aforesaid, 
then and there, with force and arms, to wit, with instols, 
swoidS) sticks, staves, and other oflni^ye wei^ons, unlaw- 
faOj, iddently, forcibly, ii^uriooaly, and with a strong hand, 
the said J. N. finom the possession of the said bam and or- 
chard did expel, amorov and put out ; and the said J« N«, 
so as aforesaid, expelled, amoved and pat out firom the poa- 
sessioo of -the said bam and orchard, then and there with 
force and arms, to wit, with pistols, swords, sticks, stavea, 
and other offensive weapons, unlawfidly, violently, forciblT| 
iijnriously, and with a strong hand, did keep on^ and stifl 
do keep out $ and other wrongs to the said J. N. thmi , and 
there did : to the great damage of the said J. N., and against 
thepeaceofonr Lord the King, his crown and dignity. Tkert 
i» no donit an huUdmeni witt He at emnmon taw, fir a forcible 
entry t akhougk it iM generally brought an the ode ^pariitanent. 
Per WUmoty J.inlLr. Bake, 3 Bmr. 1731. 

Emdence* 

Tlie evidence of the forcible entiy, upon this indictment, 
most be stronger than is required to support an indictment on 
the statutes ; that is to say, there must be proof of such a 
force as constitutes a public breach of the peace. IL t. ffU- 
eon, 8 7*. A. 357. andeee ILr. Baheet aL ^ Bur. 1731. 

It is not necessary to set forth or prore the particulars of 
the prosecutor's estate in the messuage, &c., because in this 
case there is no restitution; stating that J. N. was possessed, 
and proving his possession, vnll be sufficient. A. t. MUton, 
8 7*. A. 357. For the same reason, it does not seem to be 
necessary to prove the expulnon or detainer, unless where 
the prosecutor has failed to prove the entry to nave been for- 
cible. See ante, p, 175. 



SxcT. 5. 



ItuHctmentfir burning the heme of another* 

Middkffgy to wit . The *uron for our Lord the Kmg, upon 
thmr oath present that J»S«, late of the parish of B.,tttho 
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taaaty of !!.» Ubomer, not having the fett of God before 
his crree» bitt being moved and eeduoed hy the inetigatkm of 
the oefily on the third day of May, in the third year of the 
teicn of oar Soreieign Lord Geoq^e the Fourth, with force 
and armiy at the vendi afbresaidy in the coan^ albraaid» 
Monioiiilyy wilfollyy and meliooualyy did get fire to and 
bom a certain dweUhsg house of one J. N., there situate : 
againBt the peace of our said Lord theKing, liis crownj and 
dOgldty. y th€ kmae were mt a dweOmg iSiue, hut mertkf a 
a «mUp, terny or oUner tmikmue^ which waeparoBl vfthe dwelt' 
Ing hoJie, yoK magt detertbe ii euxarHmghf / erperhape a deacrip* 
Hem efU, pm the iweUimg hmae, meuf he en^fficietUi m in the caee 
efhwrgtinf. TkU eemmtiafeir wreom at eemmom law f it may he 
eMeahle to add tail thefollawing eotmt, upon etat. 9 G. 1. c. 22. 
#. 1 : and the jurors aforesaid^ iqion their Oath aforesaid, do 
Itarther prasent, that the said J. S., afterwards, to itit, on the 
day and year aforesaid, with force and arms, at the parish 
aforesaid, in the coonty aforesaid, nnlawfoUy, wilfully, ma- 
liciously, and felomously, ^ set fire to a certain other house 
of the said J. N., there situate : against the form of the 
statute in such case made and prcmded, and against the peace 
of our said Lord the King, his crown and dignity. Theoffmce 
detcribed in eiat. 9 G. 1. r. 22. e. Lie the setting fire to** any 
hmaey ham, or outhumte, or to any hovel, coch, mow, orstach 
of com, etraw, hay, or wood,** 

Ftiony, death, 4 &5 Ph,^ M.c.4. (m» 11 Cb. 35. 2 Hale, 
346, 347. Fbtt. 336). 9 (7. 1 . c. 22. «. 1. 

Evidence, 

On the third day efMay, ^fc.] The time here stated need not 
be proved as laid : if the offence be proved to have been com- 
nutted at any time before or after, provided it be some day 
before the finding of the indictment, it is sufficient. Ant«, p, 
14. 60. Where the indictment alleged the ofltoce to have 
been committed in the night time, and it was proved to 
have been committed in the day time, the Judges held the va- 
nance to be immaterial. R* v. Minton, 2 Eatt, P. C. 1021. 
eee ante,p, 67* 

The parish however is material, even in a count on stat. 
9 (7.1. e. 22. (although we have seen, ante, p. 3, that the venue 
in indictments for o&noes described in that act may be laid in 
any county] , for the parish is part of the local description of 
the house burnt, and referred to by the subsequent words, 
** there situate." See ante, p,. 14, 15. 62. Therefore if the 
house be proved to be situate in another parish, the defendant 
must be acquitted. 

FHonienely, wUfidly, and maHdoaely.'} The burning must 
have been done wilfuUy and maliciously, to be an offence. 
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eiither al oommon law> or widiiii tlie stat 9 <?. 1. e. 22. «. 1 ; 
and tiierefore no nraligence or miachanoe amonnta to it. 4 Al. 
Om, 222. 3 Imt. 67. For which reaaon, tiioagh an nnqnaliitod 
person, by aliooting with a gon, liappen to aet fire to the thatch 
of a hoo8e» tlua lord Hale determines not to be felmry con- 
trary to the ojnnion of former writers. 1 /lofe, 569. Bat if a 
man, intending to commit a felony, by aeddent set fire to 
ano^ier's honse, this it shoold aeem would be arson at com- 
mon law, and also within the statnte. &v Fhi#. 258, 259. If, 
intending to set fire to the honse of A., he accidentally set fire 
to that of B., it is felony. 1 Hak^ 569. Even if a man, by 
wiUnlly setting fire to his own hooie, bum also the house oif 
one of his noghboors, it will be fi^oinr; Set R, t. JProbert, 
2 East, P, C 1031. R. ▼. /moc, IMdf hr the law in such a 
case implies malice, particnlaily if the party's boose were so 
atnate, that the probaUe oonseqnence of its taking fire was, 
that the fire would commnnicate to the booses in its neighbonr- 
hood. 

SHfin to, amd fticni.] Tlie wwds in stat 9 0. 1. e. 22. are, 
'* set fire to," merely. But witlun this act, aa well aa to con- 
atitnte the offence of arson at common law, it seems there 
most be an actual burning of some part of the house; a bare 
intent, or attempt to do u, is not suiBdent. Where, upon an 
indictment on tliis statute for setting fire to a paper mill, it 
appored that the defendant set fire to some pmr that was 
drying in one of the lofta, but that no part of die mill itself 
was burnt t the Judgea held that it did not amount to an 
offence within the act. A. t. r«y/br, 1 Lemhy 49. But the 
burning and consuming of any part of the house, howeirer 
trifling, is suiiident, uthough the fire be alterwaida extin- 
ginahed. 1 Hmok, c. 39. #. 17. 3 Inti. 66. 1 HmU, 569. 

It is seldom that a wilfld burning by the detodant can be 
proved by direct proof; the Jury in general haye to presume 
the defendant's guilt, ftom drcnmstantial eridence. See anteg 
p, 77, 78. Where a house was robbed and burnt,— tiie de- 
fendant's being found in poss essi on of some of the goods, 
wldch were in the house at the time it was burnt, was admit- 
ted aa eridence tending to prove him guilty of the arson. A t. 
ittcAMMM, 2 Etui, 1035. 

A certain dwdUng hm»e,'\ Arson at common law extended to 
the burning not only of dwelling houses, but of all outhouses, 
parcel thereof, such as bams, stables, &c., though not conti- 
guous thereto, nor under the same rool 1 Hale, b67. The 
stat 9 O, 1. c. 22. extends to the burning of any house, bam, 
or outhouse. Upon an indictment for b||raing a dwelling 
house, either at conmion law or under the statute, it woull 
perhaps be suflicient to prore a burning of an outhonaCj parcel 
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of Che dwelliiig hoote, and within the nme curtilage, aa in 
bniglary ; Me «nfe, j». 165; where soeh an oothonae was bomt, 
and an indictment on the stat. 9 6. 1. c. 22. deacribed it aa a 
<* certa^i oathoosey" an objection that the offence should haye 
been described as a burning of the dwelling hoose, (tibe word 
<' oatlioase*' in the statute meaning, aa it was suggested, aa 
outhouse which is not parcel of a dwelling house) , was over- 
ruled by the judges. R, t. Norths 2 £afl, P. C. 1021. So» 
where the indictment described the house, in some of 
the counts as '< a certdn outhouse," in others as '* a certain 
house," and the eyidence was of a burning of a school-room, 
se^iarated fifom the dwelling house by a small passage, but the 
roof of one extending over the roof of the other : the judges 
are understood to hare holden, that the eridenoe satisfied the 
description in both sets of counts. A y. HWer, 2 Awtfe/, 
1673. So, where the indictment charged the burning of " a 
certain house" of the corporation of LATerpool, and ue proof 
was of a burning of a gaol belonging to the corporation, the 
judges held it to be sufficient. A. r. DonHevamy 2 IT. Bi, 682. 

The house also must be laid and proved to be the house Of 
another : see 1 Hale^ 566 : for a tenant in possession of a 
house, under a lease for years, IL v. Ifolmei, Cro. Car, 376, 
or even under an agreement for a lease, A. r. Breeme^ 1 Leaeh^ 
220, or a mortgagor in possesrion of a copyhold house which 
he had before surrendered to the use of the mortgagee, R, r, 
SpaXdiHgt \ Leaeh, 218, or the like, cannot be gnU^ of arson, 
eitiber at common law or under stat. 9 0.l,e, 22, by bunung 
the house of which he is in possesrion. But where a pauper 
williDdly set fire to a house, into which he had been put by the 
overseers, and for which he paid no rent s this was holdeu to 
be arson. R, v. Gowen^ 2 East, P, C. 1027. So, if a landlord 
or reversioner set fire to the house of the tenant, it is arson. 
Fo»i, 115. 113. So, if a man set fire to his own house, and 
thereby bum the house of his neighbour, it is arson. ante,p, 179* 

The house also must be proved to be the house of J. N., in 
the same manner as in burglary. 5m afKe,;». 165—169. see R, y. 
Olm^ld, 2 East, P. C. 1034. Where a parish pauper set fire 
to a house in which he was put to reride by the overseers, and 
it was not known who the trustees were in whom the legal 
ownership was vested, it was holden that it might be described 
as the house of the overseers, or of persons unknown. R, y. 
RkkmoHy 2 East, P. C. 1034. 

Indkhfunifor siting fire to mills, Ijfc. 

An ifuHctmeni on stat. 9 O. 3. c, 29. «. 2. /or seiHngfire to a 
mUl, may he in thejame form as the last preeedentf except as to 
the description of the hmlding btimt, namefy, a " wind saw mill or 



other windmill, or water mill, or other mill." And the tamey 
as to setting fire to awif '* cock, mow, or stack of com, straw, 
hay, or wood." 9 G, 1. c. 22. ; 1. See A. y. Judd^ 2 T, iZ.255. 
The same, also, as to setting onfirty or burning, any "wood, un- 
derwood or coppice/' iCr. 1. st. 2. c. 48. s. 4, or any " mine, 
pit, or delph of coal, or cannel coal," 10 Q, 2. c. 32. «. 6, or 
any '* wain or cart laden with coids or any other goods or 
merchandize," 37 H,%» c. 6. «. 4, vr *< any of his Mijesty's 
vessels of war in his Majesty's dock yards, or any priyate 
yards, or any timber there placed for bmlding or repairing the 
samCy or any military, naval, or victnalling stores, or other 
ammunitions of war, or any place where the same shall be 
kept," 12 G, 3. c. 24. «. 1 , or *< any ship, keel, or other 
vessel," 33 (?. 3. c. %7, s, 5, or " any buildings, erections, or 
engines, used or employed in carrying on, or conducting, any 
branch of a trade or manufactory of goods, wares, or mer- 
chandize of ahy description whatsoever, or in which any goods, 
wares, or merchandize shall be warehoused or deposited." 
52 G, 3. c. 130. s. 1. 

Indictment far burmng the party's own house. 

Middlesex to wit : The jurors for our lord the King, upon 
their oath present, that J. S. late of the parish of B. 
in the county of M., grocer, on the third day of May, in the 
third year of the reign of our sovereign lord Geoi|[e the fourth, 
with force and arms, at the parish aforesaid, in the county 
aforesud, feloniously, wilfidly, maliciously, and unlawfully 
cUd set lire to a certain house there situate, then being in the 
possession of him the said J. S., with intent thereby to injure 
and definiud [the *' London Insurance of houses and goods from 
fire, then being a body corporate :" or " J. N., K. O. & L. 
P., then being subjects of his said Majesty"] t against the form 
of the statute in such case made and provided, and against the 
peace of our lord the King, his cr6wn and dignity. If there be 
any doubt as to the persons intended to be defrauded, or as to the 
persons in whose possession the house was at the time {for the sta- 
tute ejFtends as well to cases where the house was in the possession 
of any other person, as of the defendant), it may be stated in a 
different manner in d^erent counts, 

Felimy, death, 43 Cr.3. r. 58. «. 1. This statute extends to a 
** house, barn, granary, hop-oast, maUhouse, stable, coachhouse, 
outhouse, mm, warehouse, or shop ;*' and it is extended, by stat, 
52 Cr. 3. c. 130. «. 1, to *' buildings, erections, or engines, used 
or employed in carrying on, or conducting any branch of a trade, or 
manufactory of goods, wares, or merchandize of any description 
whatsoever, or in which any goods, wares, or merchandize shall 6t 
warehauudor deposited. 
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Hie oflbooe is prored at anon in ordinary cases, {tee ante, 
p. 178.) excepting that in addition to it, it most be proved 
that the oifenoe was committed with intent to iijore or defirand 
the person or corporation mentioned in tiieindiclanent. Where, 
npon an indictment for setting fire to a miO, with intent to 
injure and defraad tlie owners, tlie witnesses for the prosecof 
tion admitted that the defendant was a harmless, inoffendve 
man, and that they woe not aware of any motive he coold 
have had in committing the act in qnestion : the jury however 
having found liim guilty, the judges held the conviction to be 
rii^t ; for burning tiie mill must necessarily have been done 
with intent to injure, i?. v. Fmrington, 2 Ruetel, 1675. 



Sect. 6. 

MaSeiem Mucki^. 

InHeimeiUfif HWmg a horse, ifc, 

Cammeneemeittp at antetp, 113.] One blaclc gelding of the 
price of ten pounds, of the goods and chattels of one J. N., in 
a certain field belonging to him the said J. N. [er to one K. 
O.] there situate, then and there being, feloniously, unlaw- 
fidly, and maficiously then and there (fid kUl : To the great 
damage of the said J. N., against the form of the statute in 
such case made and provided, and against the peace of our 
lord the King, his crown and dignity. The venae mag be 
laid in any comhI^. See ante, p* 3. 

FOony^ death, 9 G, 1. c.22. s. 1. ** Catiie" it the word ated 
in the ads on^ *hU has been hokkn to ineiade hortet, as veU as 
oxen, 4t. R. v. Paty, 2 fT. Bl. 721. See ante, p, 128, as to hOi- 
ing sheep or eattle, with intent to steal part of the carcases^ 

Evidence, 

That the defendant killed the horse, may be proved either 
by direct evidence, or by the proof of fects from which 
the jury may £urly presume it. See ante, p, 77, 78. Also 
prove that the horse was the property of J. N. A variance 
between tiie indictment and e^ence, as to the ownership of 
the field, will not be material. 

Secondfyi prove the offence to have been committed mafici- 
ously, that is, out of malice to the owner of the horse. This 
may be proved either by direct evidence, or the malice may 
be presumed from the fiBtcts of the case ; indeed the very act 
of wilfully killing another man's cattie (not being irith the 
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intent of stealing any part of the carcase, &c.) , if unezplainedy 
raiaeB of itself a strong presumption of malice to the owner. 
But this, Iflce all other presomptions, may be rebutted by evi- 
dence of the real motive : and therefore, where it appeared 
that the act of the defendant proceeded from malice or anger 
towards the animal, and not from any malice or motive of 
revenge towards the owner, it was hdden not to be within the 
act. Mn V. Pearee, I Leach, 527. JL v. Skepherd, 1 Leach, 539. 
and tee 2 East, P. C. 1073. But where the defendant killed 
8 horse, in order to prevent it from running a particular race, 
it was holden to be within the statute, and the defendant was 
convicted. R, v. Doiba, 2 East, P. C, 513. 

ItuUctmeni fir wmmdmg a horte, ^c. 

l%e tame at the last precedent, except, that fir the ttwrd ''kill," 
you tubttUitte the tvords '* maim and wound." 

Felony, death, 9 G, 1. c. 22. s, 1. The words m the ttahtte 
are ** kUl, maim, or woandany cattle/' 

EMsHce* 

Prove a maiming or wounding of the animal, frt>m a malice 
to the owner, as directed under tiie last precedent. Where 
the wounding proved was j the driving of a nail into the frog 
of a horse's foot, but it appeared that the horse was likely to 
recover; it was objected, that no wounding was within the 
meaning of the act, that was not productive of permanent in- 
jury to the animal : but the judges overruled the olijection, 
holding that the word *' wound/* was used bv the legislature in 
this act, as contradistinguished frt>m mamung, which is a 
permanent injury. R. v. Haywood, 2 Bast, P, C. 1076 

Indietmeni fir destroying trees. 

Commencement, as ante, p, 113.] Two elm trees, the proper- 
tv of one J. N., then and there planted in a certain avenue to 
the dwelling house of the said J. N., and then growing for or« 
nament there, then and there feloniously, unlawfully, and 
maliciously did cut down and destroy : To the great oamagc 
of the said J. N., against the form of the statute in such case 
made and provided, and against l^e peace of our lord the 
King, his crown and dignity. If there be any doubt as to the 
ownership of the trees^ vary the statement of it in different counts. 

FeUmy, death. 9 (?. L c. 22. The statute extends to all** trees 
planted t» any avenue, or growing in any garden, orchard, or 
plantation, fir ornament, shelter, or prq/li," By stat, 6 G. 3. 
c. 36, to '* lop, top, cut down, breah, throw down, barh, bum, or 
otherwise spoil or destroy or carry away, in the night time, a$iy 
oah, beech, ash^ elm, fir, chetnut, or asp timber tree, or other tree 
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sUmdimg fir Hmhir^ or Ukefy to heeomo Umber,*' it madefiloK^f 
jmmiskabte wiik trmuportaUom fir teven yeart. See ante, p, 129^ 
on htdtdimeHt om tUe eimhtte, fir HeaSmg a timbor tree; tmd on 
MittetfMfltf fir i et trojf w gy 5fc. audi a timber tret, may readify be 
fimned fiom it, by eubstitiiinf fir the words « eteol, iaie, and 
corry momy" mtch of the worde mbooe metdUmed, such at ** lop, 
topf cut dowHg" 4r^., at may be detcriptioe oftht i^finee. 



Prove that the defendant " cut down, or otherwise des- 
troyed" (these are the words in the statate) one or mere of 
the trees mentioned in the indictment, a yariance in the num*" 
ber not being material. Proye that the trees, at the time, 
were growing in an arenue, as stated in the indictment (or in 
a garden, orchard, or plantation, if so stated), and that they 
were intended for ornament for for shelter or pofit, if so 
stated) ; and pro?e them to be tne property of J. ^f. 

Prove also that the trees were cut down or destroyed, finom 
malice to the owner of them, in the same manner as you 
would prove malice on an indictment for killing or wounmng 
cattle, upon the same statute. See ante, p. 182. Upon an in- 
dictment on 6 0, 3. c. 36, on the contrary, such evidence of 
malice is not necessary ; but the offence must be proved to 
have been committed in ihe night time. See aide, p, 129. 

Indictment fir breaking down the head of afiek pond. 

Commencement^ at ante, p. 113.] The head and mound of a 
certain fish pond, in a certain orchard belonging to one J. N. 
there situate and being, then and there feloniously, unlawfully, 
and maliciously did break down, whereby the fish in the said 
pond then and there being, were lost and destroyed : to the 
great damage of the said J. N., against the form of the 
statute in such case made and provided, and against the peace 
of our lord the King, his crown and dignity. 

RIany, death, 9 0, 1. c. 22. 

Eoidetux. 

Prove that the defendant broke down the head or mound of 
the fish pond described in the indictment. And it may be ne- 
cessary to mention, that it is not essential to this offence that 
the pond should be situate in a park, nrden, orchard, dec, as 
is the case with respect to stealing fish, within stat. 5 O. 3. 
r. 14. «. 1, {tee ante, p, 134,) the words in stat. 9 (r. 1. c. 22, 
bang ** any fish pond," generally ; but any local description 
given of it m the indictment, must, it should seem, be proved 
as laid. See ante, p. 62. 14, 15. 

Tlie offence must be proved to have been committed finom 
maUoe to the owner of the pond, in the same manner as under 
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the last precedent, and atue, p. 182. llicrefore, where it ap- 
peared that the defendant had broke down the mound of a fish 
pond, in order to steal the fish, the judges held diat it was not 
an offence within the statute. R, v. Awy, 2 Eaat^ P, C\ 1067. 

liidiamtnt far aating dawn river or tea banks, 

Commeticemefit, as ante, p, 1 13.] The hank of a certain river^ 
to wit, of the river , there situate and being, then and 

there feloniously, unlawfully, and maliciously did break down, 
and cut down, whereby certain lands, to wit, the lands of one 
J. N., were overflowed and damaged : to the great damage of 
the said J. N., against the form of the statute in such case 
made and provided, and against the p^ace of our lord the 
King, his crown and dignity. 

Felony, death, 6 G, 2. c. 37. c. 5. The statute extends to the 
'* bank or banks of any river, or any sea bank." See also 10 G. 2. 
c. 22, s, 5. 4 G. 3. c. 12. s. 5. 

Evidence, 

Prove that the defendant broke or cat down the banks of 
the river, as stated . in the indictment, and that the lands of 
J. N., were thereby overflowed or damaged. Prove also that 
the offence was committed maliciously, in the same manner as 
you would an offence under stat. 9 G. 1. c. 21, {see ante, p. 
182.) ; indeed the act charged in the indictment is of itself (if 
proved) qiute sufficient to raise a presumption of malice, as it 
is very unlikely to have proceeded from any other motive. If 
it were done out of mere wantonness, it would be (it should 
seem) within the act. 

Indictment for destroying the fettces of incloud lands, 

Commencemeni, as ante, p,\\Z,'\ Feloniously, wilfully, and 
maliciously did pull down, damage, demolish, and destroy 
[or did set fire to, and bum] a certain fence, to wit, a quick- 
set hedge, tben before erected, set up, provided, and made, for 
dividing and inclosing a certain common and waste land, to 
wit, a certain common and waste land called , there 

situate, in pursuance of a certain act of parliament intituled 
\jSfc, here insert the title of the inclotnre act, in pursuance of which 
the common was inclosed] i affainst the form of the statute in 
such case made and provided, and against the peace of our 
lord the King, his crown and digmty. 

Felony y transportation for seven years* 9 G, 3. c* 29. 5. ^ 
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(ltt?e ncli evidence at maj be neoemry to prove tiiat the 
fence in qnestbn was made in pnnoanoe of the act of parlia- 
ment mentioned in the indictment; and prove that it waa 
polled down, damaged, or deatroyed by the defendant. 

Iniktment/hr dettroyiitg wooUen gvodt im the ieom^ 4fv. 

Cmmma uema t i ^ of tmU, p, 113.] With force and anna, the 
bone of one J. N. there dtnate» then and there felonioaaiy 
and wkh foree did braik and enter, with intent felonioaaiy, 
wilfeUy. and maSdonaly to cut and deatroy a certain qoantity 
of woooen aeqpe, in a certain loom mied in the making 
thereof, belonging t» him the said J. N., in the said house 
then and there bemff : against the form of the statate in sach 
caae made and provided, and against tlie peace of oar lord the 
Kbg, his crown and dignity. {2d €otmt,) And the jarors 
aforesaid lipon their oath aforesaid do farther present, that tlie 
said J. S. afterwards, to wit, on the day and year aforesaid, at 
tlie parish aforesaid, in the county aforesaid, twenty yards of 
woollen serge, of the value of four pounds, of the goods and 
chattels of the said J . N. , in a certain loom used in the making 
of woollen serge belanging to him the said J. N., in the said 
house of him tlie said J. N. then and there being, then and 
there fdonioasly, wilAdly, and without the consent of the said 
J. N., did cut and destroy : against the form of the statute inr 
such case made and pnmded, and against the peace of our 
lord the King, his crown and dignity. 

Felony^ death. 22 G. 3. c. 40. «. 1. 7T^ tiahtie eirtendt to 
** terge or other vfooUen goode,'* ami abo to the hreaHng or det^ 
troying tf antf tooU uted iH the makbtg qfmch wotdlen goode. See 
etat. 4 G. 3. *c. 37. #.. 16, or to Snen and Unen yamj etat, 22 
G, 3. c. 46; Jw 3, at to Unan and cotton^ or iinen and cotton 
mixed with other tnaterialts ttaty, 22 (% 3. c. 40. s* 2, otto «€^ 
fwl, wrought sUh, or tilh ndxed with other materiait, or other titk 
manu/actnres ttat, 28 O, 3. cs. 55. #. 4* and 57 G.3. e. 126. «. 2, 
as to ttochitig and laceframetf and the web or lace therein : which 
are all similar to the above statute i/22G,Z. c. 40. s, 1, and in* 
dictments may easily be framed on them from the above precedents 

Evidence, 

IVove either that the defendant broke and entered the 
house, or prove at least tliat he entered the house with force ; 
and prove, from circumstances, the defendant's intent in doing 
so, aa stated in the indictment. 

In support of the second count,yoa must prove that the de- 



Matldmt MMdef, 18/ 



fencUnt cot or destroyed the serge whilst in the looniy in m 
house of J. N., as described in the indictment ; also that this 
was done without the consent of J. N. ; and that the serge 
was J« N.'s property* 

Im d U' im emi /^ dettrofing' m »k^, todefimultktuHderwrUem 



Admiralty of England ; The jurors fbr our lord the King 
ttpon their oath present, that before the committing of the 
fdony hereinafter mentioned^ to wit, on [the date ^f tkt 
poUcw] at London^ to wit, in the parish of Saint Michael 
Basnshaw, in the Ward of Bassiahsw^ certftin gooda in and on 
board of a certain shij» called the , were their and there 

insnrad by certain onderwriters, to wit^ by A« B>, C« T}»f 
E. P., and O. H«,^and the said unde rwriter s then and there 
sererdly underwrote a certain policy of insurance u'^oa the 
said goods so as aforesaid loaden on bowd t)ie said Aap, for a 
Toyage firom the port of London to the island of Saint \^ceikt 
in the West In^es : And that J. S. late of the parish aforesaidy 
in the county aforesaid, mariner, and K. T. of the same placet 
mariner, well knowing the premises, but intending and fran- 
dulenthr and feUmiouMY contriving wilfolly and miuidoosly to 
defirand and prejudice tne said se^vral persons who had so un- 
derwritten the said policy as aforesaid, afterwards, and iriulst 
the said policy of insurance was in force, to mt, on the thirl 
dajr of May, in the year last aforesaid, with force and anns» 
on board the said ship, upon the hirii sea, and within the Ju- 
risdiction of flie Adndralty-of En^pand, the said ship fSefon- 
iousljr, wiUully, and maliciously did cast away and destroy, 
with intent and design thereby wilfolly and malidouslv to 
prejudice the said several persons who had so underwntten 
the said poEcy of insurance upon the ssid goods so loaden on 
board the said ship, as aforesaid : apinst the form of the 
statute in such case made and provided, and against the 
peace of our lord the King, his crown and dignity. Tim 
fliMr mdd mwiker amni, ttahmff tfUr the wvrdt ** cast away 
and destroy," ike mutm hjf w&k ii wot ffided, at, by cntthtg 
koki i» ike bottom, or the Hke. mtdoetmtteemtobene eeu aryt 
bmi it may be prudent to add it. Abo, if the intent, with which 
the fffknee woe committed, be deabtfM, yoa may add cotmte 
charging the offence to have been done with intent to frejadke the 
nnderwriiere on the ship, or the underwritere on the freight, or the 
ownert of the ehip or goode, at may appear ncceuary, 

Fdony, death. 43 O, 3. c. 113. TV wordt in the etatate are, 
** eatt away, bam, or otherwiee deetroy any ehip or veeeeL" See 
33 G. 3. c. 67. », 5, which mahee it filony in a teaman toi^uUy 
and maUeiemily to deetroy or damage a ehip, heel, or other veetet, 
otherwiee than by fret andtee ante, p, 181, m to dettroyingthi^ 



188 MidkUm AibekUf. 



Prove the policy, and that the ship sailed upon her pretended 
Toyage. Prore that the defendants cast away or otherwise 
destroyed the Tessd. If the ship had only run aground, and 
were afterwards got off in a condition so as to be ea^ refitted, 
it seems it would not be an offence within the act. See R, v. 
De Lmdo, 2 EttMi^ P. C. 1098. 

You must also prore the offence to ha?e been committed 
with the intent aO^fed in the indictment. Proving that it was 
done wilfully, is of itself sufficient evidence finom which the 
jury may presume that it was committed with intent to preju- 
dice either the owner of the ship, the owners of t^ goods, or 
the underwriters ; and if you add to this, proof that goods to a 
large amount were insured, and goods of a comparatively 
triffing value were actually put on board, or that the goods, or 
some of Uiem, were relanded after the vessel sailed, or the 
like, it will be sufficient to raise a violent presumption that 
the intent was to defraud the underwriters. 



Sect, 7« 



There are several points decided upon the various statutes 
relating to forgery, which apfdy equally to all cases of forgeir; 
and the only method, that suggested itself, of laying the sub- 
stance of them before the reader, in the most amplified form, 
was, by giving a blank precedent of an indictment for forgery 
and for knowingly uttering a forged instrument, upon which 
might be grafted all the observations applicable to pleading 
and eridence in forgery generally ; reserving fi>r the renudn- 
ing precedents in this section the points more immediately 
applicable to each particular case. 

JndUtmeni for forgery generoUtf, 

Middlesex to wit : The jurors for our Lord the King, upon 
their oath present, that J. S., late of the parish of B., in the 
county of M., labourer, on the third day of May, in the 
third year of the reign of our Soverdgn Lord George the 
Fourth, at the parish aforesaid, in the county aforesaid, felo- 
niously did wisely make, forge, and counterfeit, and did 
cause and procure to be fidsely made, forved, and counter- 
feited, and did williaglf act and assist in the fidse making, 
forging, and countcrfeitmg a certain \hert name the nuirw 
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mtiU]; which said false, forged, and coanteifeited — ^--is as fol- 
lows, that is to say : [here set ouitke instrMtnent verbatim. Set 
/mie,p, \9, 20, 64, 65] ^ with intention to defiraud one J. N.: 
against the form of the statate in such case made and pro- 
vided, and against the peace of onr Lord the King, his crown 
and dignity. (2</ isomn/.) And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said f, S. 
afterwards, to wit, on the day and year aforesaid, at the 
parish aforesaid, in the county aforesaid, feloniously did utter 
and publish as true, a certain other fiilse, forged, axid counter- 
feited ——^ ; Vhich said last mentioned false, forged, and 
counterfeited — r- is as follows; that is to say: (kere setottithe 
inetntment verhoHm ] ; with intention to defiraud the said J. N., 
(he the said J. S., at the time he so uttered and publidiedthe 
the said last mentioned fidse, forged, and counterfeited •^— , 
as aforesaid, then and there weU knowing the same to be 
fidse, forged, and counterfeited): against the form of the 
statute in such case made and provided, and against the peace 
of our Lord the King, his crown and dignity. 

T^ie u not intended a» a general precedent^ to serve in all 
casee offofgery ; because the frfrm m each partitular case^ mast 
depend upen the staftUef on which the indictment is framed. But 
with the assistance of it, and upon an attentive consideration of 
the operative words in the statute creating the forgery, the 
pleader can find no difficulty in framiifg an inditiment, in any 
case not particularly mentUmed hereafter in this section. 

The forgery should, in prudence, be alleged in the words of 
the statute on which the indictment is framed. But if thefbr^ 
gery consist of the alteration of a true iiiuirument, the altera^ 
tion may either be specially alleged {and this mode is advisable, 
at least in one set of counts) even where the word ** alter** if 
not in the statute, R, v. Elsworth, 2 East, P. C. 986, 988, 
or the alteration may be given In evidence under, and wilfsmpr 
port, a count charging the forgery of the entire instrument* 
Fide post, in the evidence. 

Cmre must ^ taken to set out the forged instrument, in wordf 
and figures, correctly ; the slightest variance will be fatal, and 
win entitle the debutant to an acquittal. See ante, p, 19, 20. 
64. fThere the indictment, in setting out the forged inetrw- 
tnent, also set out the attestation at fhe foot tf it, as part tf 
the instrume nt t but it appeared tn evidence, that when th^ dg~ 
fendant subscribed the instrument, the attestation woe not written 
on it: it was hoUen nevertheless to be no variance, R, r, Dmm, 
2 East, P, C, 976. Where the forged instrument is actualfy 
within the meaning of the statute on w/dch you intend framing your 
indictment, hut £es not sufficiently appear to be so on the face i^ it , 
you must not only set out a literal copy of it in the indictment, 
but you putst also add such averments of extrinsic facts as may 
he necessary to mahe it appear upon the face of the record, thit 
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iki fitgtd u uirum i mt is 9m ^ those kUendei byj mui det^ 
€riitd iity the ttrnhgU. Thm^ fir hutmtee, where iy the mage 
^ m pmJHe offUef the hare elgnatme ef'a party i^mn a navy 
kitt oftroMtd ae a reee^, am hidktmeni for firgiag meh a 
recoup eetting firth the amoy VU emd imdortemenf, aad^harging 
the d^eniamt wUh hmrimg forged ** a tertam reeeiid for sNOMy, 
to wU Hte earn ef 25/. w u t Uk m ed aad ooaiaimd in the eaid pa^ 
per, catted a ama hitt, which forged receipt woe ae feUmoe^ 

hMm hadf beoamee it did not shew by proper aoerwtentt thai 
these signatares i mp or te d a rtedpt. ML r. UwUer^ 2 Leaeh, 624, 
:3 East, P.C. 928. Jn khe manner it was hoUen^ that an indict- 
snent fir forgksg the word** eettled^ at the bottom ^a bitt, most 
shew ^ proper aserments that it is a rece^, R. r, Thon^sonf 2 
Leachf ilOf emd see ante f p, 24. Bat where^s^on an iudtetrntent 
firfirging a receipt^ it appea r ed thai the receipt was written at 
the fist ef an aecoant, . eatd the indi utmtnt stated the rC' 
ceipt thae^ ** 8 A/ivcA, 1773. Receioed the fontents ahooe by 
me, Stephen Withert;** withoai setting oat the accotmi at the 
Jbot of which it was written, it was hsiden sstfident^ R, r. 
Tettidk, 1 East, 181 n. and tee ante, p. 20. 

n^ intent to drfraud, is described as an ingredieht ^ the 
^fenee, in alt the stataiee apon the saif^ of forgery i and 
asast con s efoent iy be charged in the indMment, Whtre the in- 
tcni mentioned in the statute, is, to d^frostd any particaiar 
corporation, 8fe,, U must of coarse be so laid in the indictawnt. 
But where the inient is described generatty, to drfremd any 
person or persons, it is pr u den t in the indictment, to charge 
the ofenoe, in dtfirent c ounts, to haoe been coaunitted with 
intent to dtfremd each ef the persons, p ar t ners hip s, or corpora^' 
tions, that might haoe been defrauded by it ^thefirgery had 
succeeded I as, fir instance, if the names of drawer, acceptor, 
and indorser to a biii of eachange be forged, the indictment may 
charge it, in diferent sets tf counts, to hette beenl forged and 
uttered with intent to defraud the drawer, acceptor, Hsdorser, 
and person to whom it was uttered, reepectioely. 

As to the second count, for hnou ri ngly uttering the forged 
instrument, it is usuat and prudent to add it in every case, least 
the prosecutor sheuUfaU in prorf ff the actual firgery. But 
the forgery is ofits^an ofence, although the forged instrm^ 
ment have never been uttered. See R, t. Etthtf 1 Leach, 173 ; 
and see2Id. 987. 

Some other points re l ati ng to the indktment, wiU be even im* 
der the fMmimg head of evidenfee* 



Falsely wuAe, forge, and countafiU,^.] Proof of the alter- 
injf of a part of a gesniiie instnunent, w&l aopport an indid* 
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nent chargiai^ the defendant with hs^ng forged and coiin- 
terfeited the inatmment itadf. As, for mfltance, where the 
indictm e nt diaiged the defendant nith haTinc made» foqied, 
■ad coonterfelted a MH of ezcliange» the judges held that 
erideaoe of liis havinff altered the Irill, which waa originally 
for 10/L, so as to make it appear to be a bOl for 50f.9 snp- 
ported tiie indictment ; eyen although the statote, on iHiich 
the indictment was framed^ contained tlie word " alter," as 
weB as the word << foige." A t. Tkag^^ 2 Bmt^ P. C. !r79. 
It is more umsl, hoi^rer, and perhaps more pmdent, at 



least in one set of ooants, to chaise it as an alteration merely, 
and to allege tiie alteration spedtulv. Bnt there is no donbt 
ttat any, me sUgiitest alteration, of a genuine instttunent, in 
n matenal part, whereliy a new operation is given to it, is a 
forgery ; as, for instance, making a lease of the manor of 
Dofe, appear to Im a lease of the manor of 5^» by changing 
the D. to S. ; 1 Hawk. c. 70. «. 2 ;i making a bill of ezdiange 
for 81., appears to Im for 801., by adding a cyper to the 8 ; 
ML T. Ebwtrtkf 2 Sut, P. 6V 986, 988 ; eren altering the 
noCea of a comitry banker, as to the place at wliidi they were 
made payaUe in Londcm, lias lieen hidden to be forgery. JL 
T. TWftfe, 2 Tm$$a. 328. 

Bnt where the foigery is of a mere addition to the instm- 
naent, and wliichhas not the effect of altering it, bat is merely 
ooUateral to it, as, for instance, a forged acceptance or i»- 
dotsement to a genidne UU of exchange : proof of the forgery 
of the addition, will not support an indictment chaiginr the 
forgenr of the entire instrument ; the forgery of such addition 
must be specially aOeged, and must be pmed as laid. Fofg* 
ingthe signature of the drawer to a bill of exchange, however, 
ir the same precisely as forging the entire UU, and may he 
laid as such. Where an iuitarate woman of the name of 
Dunn, represented herself to the prosecutor as the widow of 
a deoeaaed seaman pf tl^ name of Wallace, and obtnned 
fonn him a loan of money upon her promissory note ; the note 
was written by^the prosecutor, and upon his asking her what 
name he should put to it, she answmd, Mary Wallace ; he 
thereupon eubscnbed tiie name ** BCary Wallace*' to the note ; 
and 'she aAxed her mariL in the uml nlace, between the 
christian and surname : the judges held this to be a forgery 
of the note. JL t. XHma, 1 Leaek, 57. And whether the 
name forged be that of a merely fictitious person, who never 
existed, or a person actually existing, is wnolly immaterial ; 
it is as much a forgery in the one case as in the other. R, 
y. Lewitf Pbti. 115. k. y. Wiikt, 2 Eati, P. C. 958. R, r. 
BoiUmd, Md. R, y. Loekeit, 1 Leack, 94. R. y. Parkei ei a/. 
2 Uadkjli^ 2 JEEotf, P. C. 963. A y. Firmtd, 1 Brod. tmd 
Ring. 300. R, y. Skeppard^ 1 Xeae4, 226. R. y. fFkUtyg 2 
A«ik/, 1437. R. y. F^andi, Id. 1439. 



Evea where a man, upon obtaining Uiacoont of a bill, in- 
donod it in a fictitioos name, wben he might have obtained 
the money as reai£ly by indorring it in his own name, it was 
hblden a roigery. R» f. Taft^ 1 Lemchy 172 : mtd $ee R, t. 
Taylor, 1 l^aehy 214. Bnt if a man who lias been long 
known by a fictitioiis name, diaw a bill in that name, it will 
not be a forgerr. Sn R. ▼. Aickkt, 2 Easi, P, C, 969. Or 
if a man pass himself off as the indoner of a bill, when' in 
fact he is not so, bnt the indorsement is genuine : this cannot 
be deemed forgery, even although it be done for purposes 
of firaud, and in concert with the real indorser. R. r. Hevey, 
I Leach, 229. Bnt if a Inll payable to J. S. or order, get 
Into the hands of another person of the same name, and he 
indojrse it, it will be forgery. Mead v. Tamng, 4 T. R, 28. 

That the ugnatnre or other part of the instrument alleged 
to be forged, is not of the handwriting of the par^, may be 
vroTcd by any person acquainted with his handwriting, either 
by haying seen him write, or by being in the habit m corres* 
pon^ng witii him. Anie, ;>. 91. We have seen {imte, p, 96.) 
that the party bimielf whose name is forged, cannot be a 
witness to prove the forgery, except in a few cases which are 
deemed exceptions to the general mle. But even in those 
eases in whidi he may be a witness, the foigery may not- 
withstanding be prored b^ other witnesses who are acquainted 
with his huidwriting, without calling him aS a witness -, his 
testimony as to the met of forgery, is not deemed the beslt 
evidence, and that of other persoim merely secondary. R^ v. 
Httf^het, 2 Ea*t, P, C. 1002. R, v. M*Guire, IbkL Evidence 
riiist also be given of the identity of the party whose hsod- 
writing is alleged to be forged ; that is, it must l^ proved, 
expresslv or ftom drcumstances, that the alleged forgerjr was 
intended to represent the handwriting of the jperson, whose 
handwriting it is proved not to be ; or that it was attempted 
to be utterad as the handwriting of a person wiio never ex- 
isted. See ante, p, 191. and tee R. v. Speiutmby, 2 Eaei, />. 
C. 996, 997. R. v. i!>otrfw, 2 Eatt, P. C. 997. 

Which eaidfabe, Bft. it oiJbOowe, 4fv.} The instru- 

ment given in evidence, must correspond encUy with that set 
out in the indictment; the slightest variance Will be fiitaL 
jfnte, p» 64. A ifnere literal variance, however, (that is, 
where the ombripn !or addition of a letter does not alter or 
change a word so as to make it another word, 2 SaBk. 661. 
Cowp. 229) , will not be material ; as, for instanoe, ** received'* 
for «< reiceved," R, v. Hari, I Leach^ |45, 2 Eatt, P, 0, 977, 
*<uadertood" for <' understood," R, v. Beemh, Gmp. 229, or 
the like. Ante, p. 64. 

Hie instrument must also appetf, vpon the foce of it, to 
have been made to resemble a true instrument of tiie denomi- 
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nation mentioned in the indictment, and in the atatnte npon 
which it 18 firamed, ao as to be capable of deceiring persona 
osing ordinary obsenration, tee R,t. CoBkoitt 2 Leach, 1048. 
4 Tmmt, 300. JL v. Jonetf 1 ZeircA, 204, altlioogh not per- 
hapa thoae scientifically acquainted with soch instroments. 
See R,Y, Haeei, 2 Eatty P. C 950. Eren where, upon an 
iadictaient for forging a bank note, there appeared io be no 
water mark in the forged note, and the word '* ponnda'^ 
was omitted in the body of it : the defendant being con- 
victed, the Judges held the oonyictbn to be right. /?. t. El- 
AoT, 1 Leackf 175. So, where the defendant waa indicted for 
fofging tEe win of Peter Perry, and the will produced in. 
evidence commenced ** I Peter Perry/' but waa subaoibed 
** Jokn Perrjr hia mark ;" but it was aJso stated in eridenoe^ 
that upon this repugnancy being remarked to the prisoner, 
he said that he had by imstake written ** John" instead of 
** Peter,** and that the mark was that of Peter Perryt the 
defendant was convicted and executed . R* t. FittsgvoU et A 
1 LeaA, 20. But if, on the otiier hand, the instrument do 
not 9jjifttKt. to be such as probably might be imposed upon 
persons to whom it wias likely to be uttered, as a true instru- 
ment of the denomination mentioned in the indictment, the 
defendant must be acquitted. Where the defendant was 
indicted for forging a will of lands, and the will produced 
was attested by two witnesses only : the judges held that the 
defendant could not be convicted, although it did not appear 
either in evidence or upon the fece of the will, whether the 
lancb were freehold or not; for they must be presumed to 
be fieehold, unless the contrary appear. R, v. WaU, 2 Eatt, 
P* C 953. So, a bill of exchange for three guineas, not 
atte^edaa required by Stat. 17 O, 3. c. 30. i. 1, was holden by 
the judges not to be the subject of an indictment for forgery, as 
a bin of exchange ; because, if it were a genuine instrument, 
it would be abeolutdy vend for want of the attestation. A. v. 
M^jfkUy 1 Leach, 431. But a man may be conHcted of foig- 
ing a win, altiiough it appear in evidence, that the pretended 
testator ia alive ; R, v. Sterling, 1 Leach, 99. R. v. Ongan, 
Id, 499 ; for the instrument, if genuine, would be a wiU not- 
withrtanding the testator were stiU alive ; his death would 
merely give efliect to the instrument. So, a man may be in- 
dicted for forging and uttering a bill of exchange, although 
the name of the payee waa not indorsed on it, R, v. Wicht, 2 
Ruueif 1451, or even although the biU were not stamped 
R, r. Hawhtwoed, %T.R. 606. 1 Leaeh, S57: ante, p. 92. 
R V. RefoHH, 2 Ijoaeh, 703. So, a man may be indicted for 
forging an instrument, which, if genuine, could not be made 
available, by reason of some circumstance, not appearing 
upon the fece ci the instmmenty but to be made out by ex- 
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triade efidcnoe. At R, t. UTintoik, 2 Leack^ 863. 2 £ki#y 
P. C. 842. 

IP2lA M^MlMii to itfnmi J. N,'\ It U not necesiaiy to proTe 
that J. N. waa actually defrmuded by the foifenr: A. t, Crookg, 
2 5/r. 901. ft. T. Ooate^ 1 Z/. R^m* 7Z7 : if from circoin- 
ataucet the jury can prcanme that it waa the defendaat'a in- 
tention to denmiid J. N., if in fuX J. K. might hare been 
defitanded if the Ibcgery had auooeededy it ia anfficientto i»- 
tiiiy thia allcgatioii m the 



2d. CouMt. 

Uiter and fmhSth at irm.1 To utter and pabBah, mean no- 
thing more than tiiat tile party tendered, or attempted to paasy 
or OMke nee of the forged inatroment, with the intent duucged 
in the imttctment ; them words do not import that the per- 
son, to whom the foiged instrument waa tendered, actually 
accepted it with intent to retain it, or was defrauded by it. 
Accoidingly we find that the legislature, wherever they in- 
tended that the offence should not be complete, without an 
acceptance on the ono part and a relihqmshment on the 
other, hare described the oflbnoe in words of a diiferent and 
approjpriate meamnff, such aa ^* pay and put off," {See 1 Sattp 
P.C. 179) orthe Uke. In stat 45 6.3.e.89. «. 1, (which 
is the act of most general Importance upon the subject of for- 
genr, extending to deeds, wiUs, bonds, Inlls of exchange, 
and pfomissorr notes, warrants or orders for the payment of 
money or ddivery of goods, acquittances and receipts for 
money or goods, and accountable rec^pts for notes, bills, or 
other securities for money) theoflience of uttering, &c. ia 
described by the words ** ofhr, ^spose of, or pot away," 
which include attempts to make use of a forged instrument, 
as well as cases where the defendant haa actually succeeded 
in making use of it. 

To maintain this count, also, the instrument must have 
been uttered as true, and not sold or disposed of aa a forg- 
ed instrument. Therefore where the legislature intended, 
by Stat. 45 O. 3. c. 89, to prohibit not only the passing of 
forged bank notes as true ones, but also the selling of foiled 
baiSc notes, they described the offence by the wo^ ** offer 
or dispose of, or pot away," as to the vendor, (j. 2.), and 
by the words " purchase or receive," as to the buver. #. 6. 
The first section also of the same statute, which we nave seen 
(videe&^a) extends to deeds, wills, bills of exchange, &c., 
describes the offence of utteriuff, &c« in the same words, 
** offer, dispose of, or put away. 

A certaim taker false, ^c] This must be proved, aa in the 
first eount. See ante, p. 192. 
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With haavtioH tn dtfrtmd J. N,'\ Tbis if also piOTcd, as in 
the first count. See antey p, 194. 

TFeU knowi:ig the tame to be fabe,'] Tills is not capable of 
direct proof. It is, neaily in all cases, therefore, proved by 
evidence of &cts firom which the jury may presume It. Upon 
an indictment for disposing of, and putting away a foiged bank 
note, knoiraff it to be forged, proof that the defendant has 
passed other forged notes, raises a probable presumption that 
he knew the note, for the passing of which he is now In- 
dicted, to be forged ; JL r. ^y/SE% 1 ^ew Rep. 92. A r. 
Tattenai, Id, 93 n, antey p, 69, and see R, r, Bali, 1 Camp, 
324 ; and if, in addition to this, it be proved that the de- 
feudantj when he passed these notes, gave a fidse name or 
address, it amounts to a violent presumption of his guilty 
knowledge. See oHte, p, 78. 

ItuSctmetttfir fsrging a bond. 

Commencement at ante, p, 188.] A oertalh bond and writing 
obligatory, which said fidse, fotq^ed, and counterftnted bond 
and writing oblintory is as follows, that is to say : know all 
men [^c. 4iv. 1S0 proceediw to set out the bond and condUum 
verbatim^ tee ante, p. 189.] with intention to defraud the 
said J. N. : against the form of the statute in such case made 
and provided, and against the peace of our lord the King, 
his crown and digni^r« (Second count). And the jurors afore- 
said, upon their oath aforaaid, do fdrther present that the 
siud J. S., afterwards, to wit, on the day and year last afore- 
siud, at the parish aforesaid, in the county aforesaid, felo- 
niously did litter and publish as true, a certain other false, 
forged, and counterfeited bond and writing obligatory, which 
said last mentioned false, foiged, and counterfeited bond 
and writing obligatory is as follows, that is to say : know all 
men [^c. 4rc. tetting out the bond and condition verbatim} with 
intention to defraud the said J. N., he the said J. S., at the 
time he so uttered aud published the said last mentioned 
false, foiged, and counterfeited bond and writing obligatory, 
as aforesMd, then and there well knowing the same to be 
false, forged, and counterfeited : against the form of the 
statute In such case made and provided, and against the 
peace of our lord the King, his crown and dignl^. 

Add another count similar to the but, but stating that the dtfend- 
oMf <* did offer, dispose of, and put away a certain other felse, 
forged, and counterfeited bond, and writing obUgatoiy, &c. 
ftc." he the eaid J. S. at the thne he so '< offered, dispofted of, 
and put away" the said last mentioned, ifc, ifc. well hnowing ifc, 
ifc. : against the form, i(c. The reason this count seems tome to 
be necessary, is this: The stat, 2 G, 2. c, 25. s, I, made it/ebmy. 
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dmtkf iofiirgtmijf detd, wUl, bomd, bUiqfeadmtge^ 9rffami$$ory 
MfCfl or ticftiMamt or reedfpf >^ tmrney or g9oit, or** to utter 
or pnbllih as true" «y Jorged deed^ flfc. Tke stat. 45 O. 3. 
c. 89. ». 1, fwett^v liUf ONrf oiker aet», mtd oioHng thai it wm» 
egpedkmt that Urn oiverai jrraoukm in them thmild extend to 
eoerf part f^ Great Britain <<with the ahcmtioiit and amende 
menta therainy aa are bereliy madey" then proceedi to re-enact 
the donee in tide act ae to the forgerjf^ and edeo that aetothent^ 
teringy eaeept that for the worde ** utter or pnbluh aa true," it 
enietitutet the worde *' oBdv, diapoae of, or put away." Under 
theee dremnetaneee, althongh juobahlg the ofinee ef ** uttering, 
and publiahinf as true" fMQf be deeated to he within the meaning 
of the worde ** otter , diapoae of» or put away/' made nee of in the 
etatate,yetmdiiUie eo decided, it mayhefrudentinaiicaeeiapon 
tku etatute to add a count in the worde of the act, however eeem" 
ingijf inapplieaUe then worde ** offer, dispose of* or put away" 
flMy he toeoate of the inetrumente therein mentioned, each ae deede, 
wiOe, and receipte. 

FHonjf, death, 45 6.3. c. 89. J. 1. 

EMence, 

Prore the foning and uttering, as directed ante, p» 190, Ac 
Under the third count, you may give in evidence a diaporing 
of the bond aa a forgery, or the making use of it> or attempt 
to make use of it, as a genuine instrufnent. 

Indictment far forging a odB. 

Commencement, ae ante, ;».188.] A certun will and testament, 
which said false, forged, and counterfeited will and testament 
isaafoUowa, that is to say; [here recite the will verbatim, in- 
chiding the atteetatUm, See ante, J9.189.] ; with intention to de- 
fraud one 4. N. : against the form of tiie statute in such case 
made and prorided, and agunst the peace of our lord the 
King, hia crown and dignity. Second count, that he * < did utter 
and publiah aa true ;" and third count, that he** did offer, dis- 
pose of, and put away :" ae in the laet precedent. If it be a 
will of lande only, it ehould be charged to have been forged and 
uttered, ifc, with intent to defiraud the person who ie heir at ktwt 
if of penonat property only, the person who is neat ^hin to the 
deceased s if efreai and personal property, the persikn who ie heir 
at taw, in one set of counts, and the next ofhinin another. And 
in oU these cases, it may be prudent to add smother eet t^ eounte, 
i^ging the wiU to have been forged and uttered ** with in- 
tention to defraud sucb person and persona as would by law be 
entitled to the said sereral [lands, tenements, andherecUtamente, 
goods, chatteis^ andefeets] in the said pretended will mentioned 
as aforesaid." In the other sets of counts, it is not necessary to 
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HaU tkut ike permm intmded to be d^frmded it heir ai. lew or 
mest ef Uni for ii it mi neceeemy that U ehtmii oppettr iqmii 
ike fact V *^ (ndidmeni, ham he woe to be defiramiedf it ie 
et^fideni if that appettr by the evidence. See JL ▼. Biewortk, 
2 Eaet^ P, C. 989. You may, kaopever, if yam wiek it, add 
ether #eCr ^camUe, dkarging the offemee to haoe beem commit* 
ted with intent to d^and the ** heir at law/' tmd the " next 
of kia," gemeratty. 



IVove the fotfpn^ and uttering, as directed ante, p, l90,iLe* 
Prome also that J. N. is heir at law or next of kin to the de«* 
ceased ; hat if you fiul in this, you may neTerthdess anoceed 
upon some of the general counts. 

Indictment for forging a bitt of exchange, 

Commeiteementf ae ante, p, 188.] A certain bill of exchange $ 
which said fiBlse, forged, and counterfeited bill of exchange 
is as follows, that is to say : 50/. Bristol, 25th March, 1822. 
Three months after date pay to [Hfc, jfc. eetOng oat the bitt 
of exchange, in warde and figuree correctly^ with intention 
to defiraud One J. N. : against the form of the statute in such 
case made and provided, and against the peace of our loid 
the King, hb crown and dignity. Seeanie,p,\9%, Second 
ceemt, that the defendant *' did utter and publish as true" a 
certain other, 8fc. ij^c, ; third count, that the defendant << did 
offer, dispose of, and put away" a certain other 4rc. ^, aein 
the precedent ante, p, 195. Jfthe acceptance be abo forged, add 
caunte fir it in thieform. And the jurors aforesaid, upon their 
oath aforesaid, do linllier present tniat the said J . S ., afterwards, 
to wit, on the year and day last aforesaid, at the parish aforesaid, 
in the coun^ aforesaid, having in his custody abd posMisslon, 
a certain other UU of exchange, which said last inentioned 
Un of exchange Is as foUows, Aat is to say : [here eet out 
I, he the " 



the bitt\, he the said J. S., afterwards, to wit, on the day 
and year last aforesaid^ at the parish aforesaid, in the conn^ 
aforesaid, feloniouslydid fiilselymake,forge, andcounterfeit,and 
didcauseandprocuretobefiilselymade,foirgedand counterfeited, 
and did willingly act and assist in tlie folse making, foi^ipng, 
and counterfeiting, on the said last mentioned bill of ex- 
change, an acceptance of the said last mentioned bill of ex- 
change ; which said folse, forged, and counterfeited accept- 
ance, is as follows, that Is to say : accepted, payable at the 
bank of Messrs. Coutts and Co., John Giles : [or ae the ac' 
ceptance may be /] with intention to defrand the said J. N. : 
apdnst the form of the statute in such case made and pro- 
nded, and against the peace of our knd the King, his crown 
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MdtHgidty. (Rftk «0mf. Smme m th§ ktt, U the mi tfMke 
tmm ^ the MU cf ttekanget tand thtm oiJbBews)/ Mid 0|i 
wUeh nid list mentumed bOl of exchange wts then and ^there 
written k oeftain fUfe, ftwgedi and counCerfi^led acoeptanise 
«f the laid last met^kmed fall] of exctaaoge» wfaich aald 
ftlWy i»md, md couterfeited acceptance of the aaid 
last flienooiied Mil of exchange, ii aa fdUowa, that ia to 
say: [Aere tet omt the aeeeptmetf at im the Uu€ comM.*] 
he the said J. S., well knowing the premiaea last afoiesaldy 
afterwaidsy to wit, on the daf Aad year last aforesaid, at the 
pariah afoKSidd, in the cpnn^ afornaid, felonionsly ^ otter 
and pnUish as true, the said fidse, foiged, and ooanterfidted 
aoDeptance of the ssid last taientioQed billof exdiaftge, with 
ittfiSttthHilD'deAmiid the said J.N., (he the ssid^.S., at the 
time he so ottered and poblished the said fidse, foiged, and 
coonterfeitod acceptance of the ssid Isst mentioned bill of ex- 
change, then and there Well knowing the ssid acceptance to 
be nlse, forged, and coonterfoited) : against the form of the 
statote in soch case made and profided, and against the peace 
of oor lord the King, his crown and digmty. Add anatker 
cemi Okt ih§ kui, ufcepi that for tke word» ** otter and pob» 
Bah as troe," y«m nAtHiuie the wwrdt ** offor, diiipose of, 
and pot away,*' m iH the pneedent mUt, p.\9li. ffmindont' 
mtemi be mbo forgtd, add eomUsfor H in tki§ Jbrmg and the 
jorors aforfUid, upon tlieir oath afofesaid, do finrthor pre- 
ient, 'that the ssid J. S. afterwards, to iHt, on the year and 
day last aforesaid, at the parish aforesaid, in the conhty afor^ 
Md, hSVing in his costody and possession, a deition other 
bill of Cxchfuige ; wfaich said last mentioned bill of exchange 
is as follows, that is to say : [Aer» tet mi ikt biif] he the 
ssid J. S. afterwards, to wit, on the day and yter laist afore- 
sidd, at the parish aforessid, in the coonty aforesaid, felo- 
nioi^y did folscJy make, forge, and coonterfdt^ anid did 
caose and procure to be falsely niade, foi|ped» and counter- 
felted, andM wi]liiu|!v act and aSrist In the lUse O^sldqg, 
foiging, and Cbonterfeiting, on itiie back of the said nit 
iftentioned Inll of exchaii^, a certain indorsement of the sitid 
bill of eiehange ; which said fidse, for^, and counterfeited 
ittdoTKment is ss foUows, that is to Sky : Jimes iSykes imd 
Go. ; with intention to dcfiraud the said J. N. : againeit ihe 
fiirm of the statute in such' esse made and provided, i&nd 
atfunst the peace of our l<Mnd the King, his crown and dig- 
nity. (Eighth amnt, tame at the latt, U Me end tfihe em 
of the UU if eschtmget and them at fiUowt): a&d on the 
back of which ssid last mentloued bill of exchange, was then 
and there written a certsin folse, finged, and coonterfoited 
indorsement of the said last menti^ed bill of exchange ; 
wldch said last mentioned falte, finjged, and coantcsrfeibd 
iiidofsement is ss foUows, that is'to say : Jatnes'Sykes aind 
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Ca ; he the laid J. 8., well knowing the prantei lait alnre- 
vaidy aikerwaide, to wit, on the day and year liet afoieiidd, 
«t the perish afinrendd, in the ooonty afiMnesaid, felomoui ly 
did ntter and publish as true the said last mc n lioned fidse* 
fofged, and coonterfeited indorsement of the sdd last men- 
tioned bill of exdumge, with intention to defrand the said J. 
N.9 (he the said J. S., at the time he so ntteted and pobUdied 
Hhe nid last mentioned folse, forged, and coontemted in- 
dorsement of tiie said last mentioned bill of exchange, then 
and there well knowing the said indorsement to be £ilse» 
foigedy and counterfeited) : against tlie form of th^ statute 
in such case made and proyided, and against the peace of oar 
lord tiie King, his crown and dignity. Add amtker cmmi, 
Uke the buif except thai f^ the we¥d» ** utter and publish as 
true," yon tuietUuiethe words " otkr, dispose of, and put away," 
atktthe precedent, atUe, p.l95. Stg^potit^ J,N.iohetke per^ 
am to whom the idlwa$ uttered &r pasHd, addathersete efemmU, 
charging the forging and uttering to have been with imie$U to de^ 
framd the drmoer^ acceptor , and indoreer ret pe etiv d^. From the 
tAooe preeedeni, an indictment may readifybe framed for forging 
and uttering a promistory note, merefy euhttihtiing fir the worde 
** bin of ezchuige," the worde " promissory note for the pay- 
ment of money," and omitting of coane the cmntt at to the ae^ 
c^tanee» 

FOony, death, 45 G, 3. c 89. «. 1. 

Evidence. 

Pjroduoe the Inll of exchange in erklenoe, and prove the 
forgery and nttering as directed, ante, p, 190, dEC 

A bUl ten days after sight, purporting tohayebeen drawn upon 
the commissioners of tiie nary, by a lieutenant, for tiie 
amount of certain pay due to mm, has been holden to be a 
bill of exchange lAtiun this act. JLr. CHthokm, 2JhU»ei, 
1634. So, a note, prondring to pay A. & B., ** stewardesses" 
of a oertsin benefit society, or tiieir <* successors," a certain 
sum of mon^ on demana, has been holden to be a promis- 
sory note within tiie meaning of tiie act, althoog^ it ap- 
peued tiiat tiM society were not duly enrolled, as directed by 
act of parUament i for, supposfaig the note to be a genuine 
instrument, if tiie successors wmild not be entitled to the 
money, tiie persomal representatives of A. and B. would ; 
and to be within tiie meudiig of this act, it is not necessary 
tiiat tiis note should be negotiable. R, v. Boa, 6 Taunt. 325. 
Bat in order that a noimssory note diould be within the 
meaning of this act, it is necessary that it slioidd be for the 
payment of money only ; and tiierefore a country bank note for 
the payment one gidnea, '^incash or bank of England note," was 
Mdennottobe withmthe statate. iS.T. WUcoch,2RutKlt 1623. 
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IndicimetU fir forging and uiterwg a hank nofe, 

Middlesex to wit : Tlie juron for our lord the Kiagr 
upon their oath present, that J. S., late of the parish of B., in 
the county of M., fabourer, on the third day of May, in 
the third year of the reign of our sovereign lord George 
the fourth, at the parish aforesaid, in the county aforesaid^ 
felonious!]^ did forge and counterfeit a certain hank 
note ; wmch said forged and counterfeited hank note is aa 
follows, that is to say ; [here tei out the hank nr^e in wordt 
and figure* y correctfy,^ with intent to defraud the govemor 
and company of Uiie bank of England : against tibe form 
of the statute in such case made and provided, and against 
the peace of our lord the King, his crown and dignity. 
( Second couni). And the jurors aforesaid, upon their oath 
aforesaid, do further present, that the said J. S. afterwards^ 
to wit, on the day ukd year last aforesaid, at the parish 
aforesaid, in the county aforesud, feloniously did offer, dis- 
pose of, and put away a certain other forged and counter^ 
feited bank note ; which said last mentioned forged and 
counterfbited bank note is as follows, that is to say ; [here 
set outthe batth note,"] with intent to defraud the sud govemor 
and company of the baidi^ of England, (he the said J. S.> at 
the* time he so offered, disposed of, and put away the said 
last mentioned forged and counterfeited bank note, as afore- 
said, then and there well knowing the same to be forged and 
and oounterfeited) : against the form of the statute in such 
case made and provided, and against the peace of our lord 
the King, his crown and dignity. (7"hird amni*) And the 
jurors aforesaid, upon tiieir oath aforesaid, do further pre- 
sent, that the wud J. S. afterwards, to wit, on the day and 
year last aforesaid, at the parish aforesaid, in the county 
aforesaid, feloniously did fefsely make, forge, and counter- 
feit, and did cause and procure to be falsely made, forged, and 
counterfeited, and did willingly act and assbt in the fiilse 
making, forging, and counterfeiting, a certain promissory note 
for the payment of money; which sidd felae, forged, and coun- 
terfeited promissory note is as follows, that is- to say : [here 
set out the bank note,} with intention to defraud the said 
govemor and company^ of the Bank of England : against the 
form of the statute in such case made and provided, and 
against the peace of our lord the King, his crown and dignity. 
(4M Count.) And the jurors aforesaid, upon their oath afore- 
said, do further present, that the said J. S. afterwards, to wit> 
on the day and year aforesiud, at the parish aforesaid, in the 
county aforesaid, feloniously did offer, &pose of, and put away 
a certain other false, forged, and couoterfeited promiasor; 



note for the payment of money; which said last mentioned 
fidsey fofgedy and coonteifdted promissory note is as follows, 
that 18 to say: [Aciv m# ma thghank Mie,"] with intention to 
defraod the said gofemor and company of the Bank of 
England, (he the said J. S., at die time he so offered, dipoaed 
of, and put away the said last mentioned lUse, forged, and 
eoonterfeited promissory note, as aforesaid, tiien and tiiere 
well knowing the same to be fidse, forged, and ooonterfelled): 
against the fonn of the statote in sndi case mada and 
pronded, and against the peace of our lord the King, hia crown 
and dignby. ^M another set of eamth ekatging the /hrgimg, 
ijfc. f hene been eemmUted with Mmt tndtfrmdthtfenmtn 
whom tke mt9 we^fUtered or feami, Mn iki emmie fir e0krimg 
emd dkpoting ^ the nott, it iemt mees em y U d%f ta wham it 
was so ojferedf ifc. R. r. JSToMbi, 2 Tmmt. 334. 

Fdomfy death. 45 G. 3. c. 89. #• 2^ 1. The second s&fHom hers 
r^krredto^egtendstohmihnotes, hmih biOs ^ egdkmige, tHvid s ml 
warrsmtOf bonds or shHgntione wsder ^eemene n seelsftks bstskt 
and to indorsements th^een. 



yiav the foigery, as disected ante, p, 190, Ac. Under the 
oonntft for mttering, yon may give in evidence tbat the defondant 
offered or tendered the note in payment, or that he actually 
passed it, or otherwise disposed of it, to another person. 
MTheie it appeared that the defendant sold a forged note to an 
agent employed by the bank to procure it firom bun, the jndgea 
held this to be within the act, altiiongh it was oJbjected met 
the prisoner had been solicited to commit the act prored 
against him, by the bank themselyes, by means of thdr agents. 
JL T. HoUsn, 2 Taant. 334. So, where A. gaye B. a foiged 
note to pass for him, and apon B/s tendering it in payment of 
some goods, it was stopped : the majority of the jnoges held 
that A., by giving the note to B., was gnuty of msposing of, 
and pottinff away the note, within the meaning of the act. JL 
y. Pahner 1fal.l New Mep. 96. As to evidence that the pri- 
soner knew the note to be foiged, at the time he disposed of 
it, and as to the other evidence necessary to support these 
oountSyMemleyp. 194, 195. 

Indictment fir haoing a fierged banh note in his po ssessi on* 

Kfiddleiez to wit : The jurors for our lord the Kii^, upon 
thehr oath wesent, that J. S., late of the parish of B., in the 
county of M. labourer, on the third day of May, in the third 
jrear of the reign of our sovereign lend George the fourth, in 
the parish aforesaid^ in the county aforesaid, feloniously. 



9oa Aimr* 

kii0«ingl7» and wittinfl^t and witlioiit Ulffnl excoiciy Lad in 
Mb poMOMioii and cuitod^ dtfin Ibrgcd and oonnterfdted 
bank Bfytet> to wit, one rai^ged and counterfeited bank DoCe, 
wkkb Mid folded and comSerfeited bank note if aa CnDowB, 
that to to WKf i [Mere tetmUUm hmdk wtU in wtitA mmt JIgmtg, 
Mrreclijf]; and one other forged and coonterfeited bank note, 
which liud laalmendoned forged and coonterfeited bank note 
to as foUowBf that to to »y : [Acrv $ti mUike oihet bmk mieii 
he tiie idU J. & tiien and there well knowing the aaid lereral 
baidL notei, and each and every of them, to be foiged and 
cowiterfeiled : against the form of the statute in soch case 
made and pfovUed, and against the peace of our lord the 
King, hto crown and dignity. SomefrecedaUtuUmoomUmto 
taieqftkemt€tMimiiinikeJir*teiHmtf M tkis dta mot teem to 
he fifif liniry 

Mbi^y 14 yeorf trafupartgtiam, 45 G. 3. c. 89. «. 6. Tkis 
teeUm emtmie Is homk note$, bank WU afesckmnge, imtkpett bOlt, 
Utmkbimimtet, Umtk UnUk HUt ^ ewcktmge, and bkmk bank 



Prove that the defendant had in hto possesnon the bank 
notes set out in the indictment, or one of them ; and prove the 
nMes to be forgeries, as directed atue,p, 1 92, Ac. The act says 
** in Ids possession or custody, or in hto dwelling house, out- 
house, lodgings, or sj^tments." If the notes were found in 
the defendant's dwelling house, outhouse, lodgings, or apart- 
ments, it may be prudent perhaps so to state the feet in the 
indictment, or, at least, in one of the counts. As to the de- 
fendant's knowledge that the notes found upon him were 
bad, it can be proved by circumstantial evidence only. See ante, 
p. I9b. 

Caie must be taken that the note or notes produced in evi- 
dence, correspond with the statement of them in the indict- 
ment, in the same manner as in foigery. See MUe, p, 192. 

JbuHctmaa J^ firgin^ a receipt. 

Commencement, at in the iatt precedent.] county aforesaid, 
feloniously did lidsely make, forge, and counterfeit, and did 
cause and procure to be falsely made, foiged, and counter- 
fdted, and did wittingly act and assist in the felse making, 
forging, and counterfeiting a certain acquittance and receipt 
for money, wldch said felse, forged, and counterfeited acquit- 
tance and reo^pt for money to as follows, tiut to to say : [kere 
ut ant thereceiptf in worde and£guree, e9rreetiy.Seea^,p.lS9J} 
with intention to defraud J. ri, : against tiie form of the sta* 
tute in riuch case made and pnMded, and against the peace of 
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tuar lord the Kiiig, hit crown and dindty. (2d Cmmt,) And 
tbe jurors afo re wt id, upon their oau aforenidy do ftirther 
present that the said J. S. afterwaiday to wit, on the day and 
year aforesaid, at the parish aforesaid, in tiie county aforesaid , 
Monionsly did utter and publish as tme, a certain other ialaef 
foived, and ooonterfeited aoqnittanoe and reodpt for money, 
wfaicfa said last likentioned folse, forged, and ooimterfeitod ac- 
qmttance and reodpt for money b as liidlows : Tkirt teiauitke 
recent'] with intention to definuid the said J. N., fbe the said 
J. S., at the time he so uttered and published ue said last 
mentioned false, forged, and counterfeited acquHtanoe and re- 
ceipt, as aforesaid, tlien and there well knowing tiie same lo 
be fiilse, forged, and oonnterfated) : against the form of the 
statute in such case made and prorided, and against the peace 
of our lord the King, his crown and dignity, jidi m eattni, 
thai the d^fiendmii did ** offer, dispose of, and put away" • c«r- 

atker raped to the kut. StemUe, p, 195. 

Febi^, death. 45 0. 3. e. 69. «. 1. ne wardt In IJk Hahde 
are ** aoqidttance or receipt, either for money or goods." 
H^kere the receipt it fir feide, the iitdhtmeHt may he /homed at 
above, mUy t t A tt Hu t in g tke wordt ** reodpt for goods," /^ the 
wordt ** acquittance and receipt for money." 

Evidence* 

Provethefofgeryandntteringy&c., as directed «iile,p.l90,&c« 
It has been holden that a recdpt for batik notet, is not an ac- 
qmttance or recdpt for money or goods, within the meaning 
of the act JI.t. Harrimm, 1 Leaeh^ 180, 2 Ratt, P. C, 926. 
So, a scrip receipt, in which a blank was left for the subscri- 
ber's name, was holden not to be a reG^|»t within this statute; 
R, y. IfoH, 2 Leach, 597. and tee Id, 808, Ac. ; bat otherwise, 
if the bunk had been filled up. 

Indictmeni fir firging a banker* t drtfi, er tdker order fir the 
pajfment rf money, or deiifery of goodt. 

The same as tlie last precedent, only substituting the 
words, ** waeroM and order fir pay m te n itfmmiey^*'w** warrant 
and order fir duMnery ofgoode,** for the words ** acquittance and 
receipt fir money" 

Felony, death. 45 0. 3. e. 89. #• 1. 



Prove the forgery and nttering,&c.,as directed mte ,j».190^&c. 
It only remains here to shew what wanants and orders are 
within the meaning of the «ct. 
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A draft OfkNi alMuikier, is a wamalaiid order Ibr the payment 
of monoy, within the aUtnte ; R.y, fF'iUaugkh^, 2 JEfluf, P. C. 
944 ; to is eyen a bill of exchange. R, v. Shepherd, 1 Leaeh, 
226. So an order to pay ** all my pfke money due to me for 
my services on board hb majes^s ship Leander," without 
specifying any particular sum, was holden to be within the 
act. R. y. Me, Ifdoeh, 2 JSauf, P, C. 942. So, an order << to 
deliver my work to bearer" (and which was explained in evi- 
dence to mean an order to Goldsmith's hall to delirer certain 
articles of plate a sflversmith had sent there to be marked)^ 
was holden to be within the act, although it did not specify 
any particular articles. IL y. Jonee, I Leach, 5H. 

llie order must purport to be signed by some person who 
might command the payment of the money, or the. delivery of 
the goods, and to be directed to a person who was compellable 
to obey it. See R. v. Cluich, 2 East, P. C. 938. And therefore 
an order to a tradesman to let the bearer have certain goods, 
and which it was optional with the tradesman to obey or not, 
was holden not to be within the act. J8. v. WUUamt, I Leach, 
114. JK. V. MUcheU, Foat. 119. and see iV, v. EUar, 1 Leach, 
323. in such a case, we have seen, (ante, p, 162, 161) the 
defendant should be indicted on stat. 33 //• 8. c. 1 • «. 1. So, 
a forged magistrate's order for a reward for apprehending a 
vagrant, which appeared upon the fitoe of it to be defective, as 
not being imder seal, or directed to the constable, &c., was 
holden not to be within the statute ; for without these requi- 
utes, it was nothing more than the cnrder of a mere individual, 
which the treasurer was not bound to obey. R. v. Rathworth, 
2 Runel, 1643. But a forged draft on a banker, in a fictitious 
name, or in the name of a person who never kept cash with 
the banker, is a warrant or order within the meaning of the 
act } R, V. Lochett, 1 Lewh, 94. JZ. v. Abraham, 2 East, P,C, 
941; for it imports, upon the ftaat of it, to be an order by a 
person having authority to make it. ^here, on the contrary, 
a man obtains goods upon his own draft on a banker, with 
whom he does not keep cash, we have seen {amU^p, 160.) 
that the proper mode of proceeding against him criminally, is 
by indictment on stat. 30 G, 2. e. 24. «. 1, for the fraud. 

And lastly, the order must purport to be directed to the 
person having possession of the money or goods ; and therefore 
where an order to deliver to the bearer 8^. of silk, ctid not 
appear to be directed to any person, it was holden by the 
judges not to he within the act. R, v. CUnch, 2 East, P. C. 938. 

Indictment, at common law, fw fvirging a fieri facias. 

Middlesex, to wit : The jurors for our lord the King, upon 
thdr oa^ present, that J, S., late of the parish of B. in the 
coontj of M., labourer, on the third day of May, in the third 
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year of th6 rei(pi of onr toreieigii lord George the foarth, at 
the pariah afoieaud, in the oovnty afoieaaid, unlawfally, and 
wickedly contriving to injnre, oppreaa, impoveriah, and defraud 
one J. N.> then and there mUawfiilly, knowingly* and falsely 
did forge and counterfeit a certain writing on parchment, pur- 
porting to he a writ of our lord the Kii^i; of Jlerifaciaty uid to 
have issued out of the court of our said lord the King of the 
Bench at Westminster, in the county aforesaid; which said 
false, forged, and counterfeited writing is as follows, that is to 
say : [km sei tmt tka fieri fadat verbaiim/] with intent the said 
J. N. to injure, oppress, impoverish, and defraud: to the 
great damage of the said J. N., to the evil example of all 
others in the like case offending, and against the peace of our 
"iord the King, his crown and dignity. Tki* coma appeart to 
he tujfieieiU, wUhoui stating that the unit was at^ualfy ejrecuted, 
or the prosecutor's goods sHzed under it. However^ it may be as 
wdl to add a second county similar to the above, to the end of the 
statement of this fi, fa,, and then contin ue d thus : with intent the 
said J. N. to injure, oppress, impoverish, and defraud. And 
the said J. S. afterwards, and before the said last mentioned 
pretended writ purported to be returnable, to wit, on the day 
and year last aforesud, at the parish aforesaid, in the county 
aforesaid, the said last mentioned fiilse, forged, and coimter- 
felted writing, knowingly, falsely, and deceitfully, as a true 
writ of our said lord the king of/Seri facias, did cause to be 
delivered to the then sheriff of Middlesex, for execution to be 
made thereof; and afterwards, and before the said last men- 
tioned pretended writ purported to be return^le, to wit, on 
the day and year aforesidd, at the parish aforesaid, in the' 
county aforesaid, did. cause to be seized and taken divers 
goods and chattels of the said J. N. to a large amount, by 
pretence of the said pretended writ: to the great damage of 
the said J. N., to the evil example of all others in the like 
case offending, and against the peace of our lord the King, his 
crown and dignity. (3d Count.) And the jurors aforesaid, upon 
their oath aforesaid, do further present, that the said J. S. 
afterwards^ to wit, on tlie day and year aforesaid, at the parish 
aforesaid, in the county a&resttd, unlawfully, falsely, and 
deceitfolly did utter and publish, as a true writ of our lord the 
King of feri facias, a certun other other false, forged, and 
counterfeited writing on parchment, purporting to be a writ 
of our lord the King of feri facias, and to have issued out of 
the court of our lord the King of the Bench at Westminster, in 
the county aforesaid, which said folse, forged, and oounter** 
feited writing is as follows, that is 'to say : [here set out the writ 
verbatim,^ with intent tiie said J. N. to injure, oppress, impo- 
verish, and defraud, (he the said J. S., at the time he so ut- 
tered and published the said last mentioned false, forged, and 
counterfeited writing, as aforesaid, then and tiiere well knowing 
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the nme lo be fiike, foiged, and coniiterfiBited). And the 
said J. S, alkerwaids, and before the laid liat menthmed pra^ 
tended writ purported to be ietiiniaUe» to wit, on the daj and 
year laat afofetaid» at the pariah afoieaaidy in the county afore- 
iiddt the said laat mentioned IUie» forged, and ooonterfeited 
writing, knowingly, falsely, and deoei&iUy, as a tme writ of 
our lord die IQng tk/Sai fieuu^ did cause to be delivered to 
the then sheriff of Afiddlesez, for execation to be made thereof; 
and afterwards, and before the said last mentioned pretended 
writ purported to be returnable, to irit, on the day and year 
last aforesaid, at the parish aforesaid, in the eonaOy aforesaid, 
did cause to be seized and taken divers goods and chattels of 
the said J. N. to a laige amoont, by pretence of the said pre- 
tended wAt : to the gieatdamage of the said J. N., to the eril 
cxam^ of all others in tiie lilu case olfending, and against 
the peace of our lord the King, his crown and mgnity. 

Hiitdememiorai eommonlam. TkM faitghig aid cauuUeifBiHmg 
tftanjf wriUngf or tttteHttg tmdfi Mihimg U m ime, huMring U 
to he fogged md eemUafdied, wUk a flrmtdulemt iniemt, whereby 
anoiker mt^ he pr^udleedf it a m i tdemeiu Ke r ai common Imp^ i^ 
ali eatee where it hat not been made /ebmy hf etatute. See 2 Eatt, 
P. C. 861. Thntf cmuUerfeiting a letter tfcredUf I Str. 13, « 
hiU 1/ buUng^ 1 Saih, 342, a deitar^t dSmAerge^ R, w. Fmteet, 
2 East, P. a 862, and the Uhe (tee 2 Smttp P* C. 86<.) are 
fergeriee ai csmmou law* 



Prove the forgery and uttering, as directed mUe^ p, 190, &c 
Prove also the deliverv of the writ to the sheriff, and the levy 
under it, asstated in the indictment. If the forgery be proved, 
it should seem to be sufficient, althougfh the prosecutor foil in 
proof of the delivery of the writ to the sheriff, and of the levy 
under it : for, notwithstanding some ancient authorities to the 
contrary, it does not appear to be necessary that the fraud con- 
templated, should have been actually effected by the forgery, 
to render it indictable at common law; the mere intent to de- 
fraud seems to be sufficient. See 2 Baet, P, C861, 862. 

Indktmentt fir forgery in other catet. 

With tiie assistance of the precedents already given (and 
which are those most generally required in practice), indict- 
ments may readily be framed upon any of the other statutes 
upon the sutject of foigery, attention being paid to the opera- 
tive words in the statute creatinff the offence. 

The follo^ng is a concise^ of the statutes relating to 
forgery, which nave not already been mentioned under the 
foregoing preoedents. 
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1. A« to reeordSy &c.: ATmdinff itecordsy felony. 8 U, 6. 
€. 12. Jb 3. Forging a court roll, unpriaonment for life, for- 
feiture of lands, &c. h EL c. 14. «. 3. Forging a memorial or 
cortificate of registry of lands in Yorkshire or Middlesezy im- 
prisonment for life, forfeiture of lands, &c. 2 & 3 ^. c. 4. «. 
19. 5 & 6 ^. c. 18. «. 8. 7 ji. e. 20. s, 15. 8 €9^.2. c^ 6. «. 31. 
Foiging a marriage Hcence, or an entry of a marriage in the 
register book, felony, death. 26 O, 2. c.33. «. 16. 

2. As to the revenue : Forging the stamps on paper, &c., 
playing cards, plate, &c., felony, death. S2 0. 3. c. 143. «. 7, 
8. 55 G. 3. e. 184. s, 7. 55 O. 3. c. 185. «. 6, 7. Forging 
permiti, or the stamp thereon, or making paper idth the 
watermark **E3teUe" therein, felony, death. 23 (?. 3. c.70b 
«. 9. 52 G>. 3. c. 143. «. 9. Foiging debentures or certificates 
for payment or return of money, required by statutes relating 
to the customs or ezdse, felony, death. 52 0» 3. c. 143. «• 10. 
Forging the stamp denoting the duty to have been paid on 
paper, pasteboard^ &c., felony, transportation. 49 O. 3. c. 81, 

9.1, roiging the stamp on linens, calicos, silks, or stufft, 
fdony, death. 10 ^. c. 19. t, 97. 13 G» 3. c. 56. #. 5. Set 52 
6. 3. c. 142. «. 1. Forging the mark of postage on letters, 
fine and imprisonment. 54 0, 3. c. 169. «. 14. Forging firanks, 
felony, transportation for seven years. 24 G, 3. Seu, 2. c. 37. 
#. 9. 42 G. 3. c. 63. #. 14. Forging a hawker's licence, 300/. 
fine. 50 G, 3. c, 41. #. 18. Urging lottery tickets, &c., 
felony, death. 49 G. 3. c. 94. «. II. 

3. As to the public securities: Forging a transfer of stock, 
or a power of attorney to transfer it, or transferring it by per- 
sonanng the proprietor, felony, death; 8 G. 1. c^ &• s. 1. 31 

6. 2. c. 22. #.77. 33 G.3.C.30. #.1,2; and the same with 
relatien^lo bank stock, or the stodc of any other corporate 
body. 4 G» 3. e, 25. Forging the names of witnesses to sudi 
letter of attorney, felony, transportation for seven years. 37 G. 
3. c. 122. Forging exdieqQer bills, felony, deatn, 48 G, 3. 
c, 1. t. 9, OMdaee Ae Hfftrtna tiahUafar iutdHg them, 

4. As to public oflicoB : Forginc me name of the registrar 
of the high court of admiraltv, or uie bank receipts for suitors' 
money, felony. 53 G, 3. e. 151. #. 12. Foiging the hand of 
the accountant general, registrar, &e. of tiie court of chancery, 
or of a cashier of the bank, to any instrument relating to 
suitors' money, felony death. 12 0. 1. c, 32. e, 9. Forging 
the handwriting of the receiver general of the customs, &c. to 
any draft, &e. upon the bank, felony, death. 46 0, 3. c. 150. 
«. 10. Foiging the handwriting oi the receiver general of 
excise, &c. to any draft, &c. upon the buik, felony, death. 
46 €F. 3. e. 75. #. 8. Foiging the handwriting of the treasurer, 
or other signing or vouching officer of the navy, to an^ paper 
whereby his majesty's naval treasure may be paid or disposed 
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of: See 1 <?. 1. «f. 2. c. 2S. «. 6. Fencing the haiidirritiiig of 
the treasurer of the otdaancey &e. to any draft, ftc. on the 
banky felony, death. 46 G. 3. c. 45. «. 9. Foiging the hand- 
writing of the receiTer general of the post office, fte. to any 
draft, &c. on the bank, felony, death. 46 G. 3. c.83. s. 9. 
47 O, 3. MM. 2. e. 59. s. 3. Foiging the handwriting of the 
receiver general of the stamp dmtiet, &c. to any draft, &c. on 
the bank, felony, death. 46 6^. 3. e. 76. s. 9. Foiging the 
handwriting of the agent general of volunteers and local 
militia, &&, to any draft, &c. on the bank, felony, death* 
54 O, 3* c. 15 1. «. 16. Forging the handwriting of the sur- 
Teyor general of woods and forests, &c. to any draft, &c. on 
the bank, felony, death. 46 G. 3. c. 142. t, 14. Foiging the 
mariL or handwriting of the receiver general of the prefines 
Qpon any writ of covenant, felony, death. 52 G. 3. e, 143. s. 5. 
Foiging any contracts, certificates, leoeiptB, &c. relating to 
the redemption of the land tax, ^lony, death. 52 G, 3. 
c. 143. 9, 6. 

5. As to officers in the n«vy and army : Forging any letter 
of attorney, order, asrignment, last wiu, &c., m order to re- 
ceive pay or prize money due to any officer or seaman, or any 
marine officer or marine, felony, death. 57 O.3. e, 127. >. 4. 
Forging any letter of attorney, order, last will, &c., in order 
to receive money due on account of any outpension granted by 
G^reenwich hospital, felony, deatii. 54 G, 3. c. 110. «. 6. 
Foiging bills, &c. drawn by offioen of the navy for their half 
pay, fuony, death. 56 G. 3. c. 101. «. 4. Foiging the signa- 
tura of the parish minister, to the certificate to obtain probate 
of a seaman's will, or administration to him, felony, trans- 
portation . 55 (7. 3. c. 60. #. 31 . Vorfpng the name of any officer 
of the navy, entitled to allowances on the compassionate list, 
or of any marine officer entitled to half pay, to any remittance 
bill, certificate, voucher, or receipt in relation to the same, 
felony, transportation. 49 G, 3. e. 45. «• IL Foiging the 
name of any officer's widow to any remittance bill, certificate. 
Toucher, or receipt, respecting her penrion, felony, transports* 
tion. 45 G» 3. fi. 35. «. 10. 

6. As to public companies, &c. : Forging a bond of the East 
India or South Sea Company, fek>ny, death. 12 (?. 1. c. 32. 
«. 9. 9 ^. c. 21. 9. 57. Forging a receipt or warrant of the 
South Sea Company for subscriptions, fidony, death. 6 CS*. 1. 
r. 11. M, 50. ' As to forging the stock of these and other cor- 
porate bodies. See 4 G, 3, c, 24, emie^ p, 207. 

7. As to pid)lic trade : Foiging Mediterranean passes, felony, 
death. 4 G. 2. c. 18. «. 1. Forging a shi^png licence, pe- 
nalty 500/. 47 G. 3. jew. 2. c. 66. #• 26. Foiging quarantine 
certificates, felony, death. 46 O. 3. c. 98. «. 8. Forging cer- 
tificates, &c. mentioned in the act for the abolition of the slave 
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trade, felony, death. 47 0, 3. tew. 1. c. 36. «. 12. Forging 
the assay marks on gold and siIt^ plate, transportation for 
14 years. 13 O. 3. c. 59. «. 2. 38 0, 3. c. 69. «. 7. omf Me 24 
C. 3. ten, 2. e. 53. «. 16. 

All these statutes, with a very few exceptions, make the ut- 
tering these forged instnuuents, respectively, knowing them 
to be foiged, equally penal with forgUig thenu 
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CHAPTER II. 
Qfineet againti tkeperttm ^ktdkiAiait, 

SccT. 1. Afmder. 

2. MtmaUmghter. 

3. AsMmkt hatter^, ife, 

4. Fjalte ifiqni Mmm ad* 

5. CkUdttealmf. 

6. lUf9, 
7. 



Sect. 1 
JMietmmi/br mttrder, hjf §iMing, 



Middlesex to wit : The jmon far onr knrd the King, upon 
their oath weient, that J. S., lile of the parish of B., in the 
county of M., lahonrer, not haying the fear of God before 
his msy hot being moved and seduced bj the instigation of 
the devily on Uie thhd day of Blay, in the third year of tlie 
reign of onr so?ere^ kird Geoige the foorth,^ with foree 
and anns» at the parish afaranidy in the county afoieaaid. 
in and upon one /. N.y in die pMoe of Ck>d and our said 
lord the KiQg then and there beiitf^ feloidouslyy wilfully, 
and of his malice aforethought, did make an assault ; and 
that the said J. S., with a certain knife, of the valne of ^- 
pence, wluch he the said J. S. in his right hand then and 
there had and held, the said J. N., in and upon the left ride 
of the bellv, between the short ifbs of Urn the said J. N., 
then and there feloniouriy, irilftally, and of his maHoe afave- 
thou(riit, did strike and tbrust, cimg to the said J. N. then 
and uere, witii the knife afornald, in and upon the said left 
side of the belly, between the short libs of Urn the said J. N. 
one mortal wound, of the breadth of three inches, and of the 
depth of six hiches ; of which said mortal wound^ the 
said J. N., ftom the said thh^d day of May, <in the year 
aforesaid, until the fifteenth day of the same month of 
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hUff in diA jwt uSonaM, at tlie pariah aforesaid, io the 
county aforoflaid, did langoishy and langnJBhing did live ; on 
which said third day of May, in the year aforesaid, tlie said 
J. N., at the parish aforesaid, in the county aforesaid, of the 
said mortal wound died : and so the juinors aforesaid, upon 
their oath aforesaid, do say, that the said J. S. the said J. N., 
In manner and form aforesaid, feloniously, wilfully, and of liia 
malice aforethought, did kill and murder: against the peace of 
our lord the fiSng, his OKiwn and dignity. Attotkg vemm, see 

OKte% 9» 3* Va W« 

#Ubiiy, death. 23 H. 8. e. 1. 1 Ed, 6. e. IX T/nm Itotn- 
dldMfla, the defendtaU may he aeqidited qf the murder,^ and 
/emiuiguUtyo/ma$ubmghierfOresaieabkhimdeide, Ftdepoti. 

Evidence fir the proeeeutam. 

In and vpon em J, iV.] It must be proved that J. N. was the 
person killed ; otherwise tiie defendant must be aoqid^ted. 
Jlmtef p. 10, 11. If the name of thd deceasa^ be uiicBown, it 
should be stsAed so in the iadictment. Id. 

In the peaee ef Godf and etir eaid lard the Kkig.'] TUsdoes 
not require proof. If the deceased, however, were an alien 
enemy, and killed in the actual heat and ezerdse of war; this 
is matter of justification, which may be prored upon the part 
of the defendant. See I Hale, 433. But it is no matter either 
of excuse or justification, that the deceased was a jew, an oat- 
UsWf or onfr attainted of fdony or prsemnnire. Id, 

With a certain hdfi, ifc^ It is not necessary to prove this 
itiictiyaslaid; if it be proved that the deceased was killed 
with ainr other instrument, as witha dagger, sword, staff, bill, 
or the uke, capable of producing die same kind of death as 
the instrument stated in the indictment, the Tariance will not 
be'materiaL tU t. MuDkattay 9 Co. &! a. QUb. Sn. 331. But 
If the species of death would be different, as if the indictment 
aHegea st»T>hing or ahooting, and the evidence prove apolson- 
lag or stSrving, the variance would be fetal % Id,i and the 
laiiie, if the indictment state a poisoning, and the s^dmoe 
move a starving. But if the indictment a&ge a death by one 
Idnd of poison, proof of a death by anotiier kind of poison 
will support the indictment. U. and eee t Hale, 185» 186. 
2 Haofh. e. 23. t. 84. 

the value of tlie instrument is immaterial. It seams to be 
stated in the indictment, because the instrument is forfeited 
as a deodand to the King, and the township Is liable for the 
value of U, if it be not forthcoming. At 2 Jfafe, 185. 



Inhkrti^h^mdy^e.} It is necessary to allege in the in- 
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dictmenty in wlilcli hand Uie dcftndant held the weapeni 
8 iSr«lr» 185 ; hm it is not aeccHtfy to prove it. 

Im oMd tipom the figki Ji<fe.] The indictment must shew with 
certsintj in wliat put of the hodythe deceased was wounded ; 
and therefore if it aDege the wound to hare heen on tiie ann^ 
hand, or side, without saying whether the liglit or the left, it 
is bad. 2 Htk^ 185. In ttiis and in other instances, tiieie is a 
particnlaritj lequiied in indictments for murder, tliat it would 
be ridiculous to attempt to account for, or Justify; for the 
same strictness is not reqidred as to tike etidence necessary to 
support it ; if, for instance, tlie wound be stated to be on the 
left side, and no?ed to be on the right, or alleged to be on 
one part of thebody, and prored to be on another^ the Tariance 
is hnmateriaL 2 Hak^ 186. 

€fhi» wmket tf^rHkarngki^ The law presumes eveiy homi- 
cide to be murder, until the contrsiy i^pears. Fitt. 255. 
Therefore the prosecutor is not bound to prere malioe, or any 
facts or circumstances, berides tlie homicide, Ihim iriiieh tlie 
jury miay presume it; and it is for the defendaol to gire in 
efidence such facts and drcumslanoes as may prore tlie hond- 
dde to be justifiable, or escosaUe, orthatatmostitMnonnted 
to but manslanghter. Fide pott, 

Didttrikemtdtkruii,'] In all cases where the death is caused 
by personal riolence, it is essentlsl to the indietment that it 
should allege that the defendant struck the deceased itetbCo, 
122a. 2 Haie, 184. 2 Hmck. c. 23. «. 82; audit must slso be 
proved. But we have seen (mtUe, p.2ll.) that it is not neces- 
sary to prore that he struck him with the instnunent men- 
tioned in the indictment; and therefibre, although the 
indictment allege that the defendant did strike and thrust, 
proof of a striking which produced contused wounds Only, 
would maintain the indictment. 

In cases of express malice, the homicide is usually commit- 
ted in secret, and it is rarely practicable fo substantiate it by 
direct and poritive testimony ; in most cases, the defendant is 
convicted upon drcnmstsntial evidence merely. IJpon tins 
snliject, it is only necessaiT to refer to what has been ak«ady 
said upon the doctrine of Presumptions, 



mit,p.77,7%i 
peating here merely the rule laid down by Lonl Hide, never 
to convict a man of murder or manslaughter, on drcnmstsn- 
tial evidence alone, unless the body have been found. 2 i/afe, 
290. 

In cases of implied msHee (vUk pad), the homicide is 
usually committed in the presence of ottos, who may prove 
it ; if not, it must be proved by rircumstantial evidence* 
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One mortai wamd rfike hrtatUhy ^rc] Tbe length and Inneadth 
of the woond mntt be shewn in all caset where it is poisible 
to do 80 ; but not wliefe it is aUeged that a limb was cot off; 
or that the womid was a contused wound merely. 2 Aofe, 186. 
But even where necessary to be stated, it need not be proved 
as lidd ; endence of another species of wound, in another 
part of the body, if the party died of it, is sufficient to main- 
tain the indictment. Id, 

CfwkiekmddmoruUwmaidt 4[v.] The dates here stated in 
the indictment, need not be proved as laid. All that is neces- 
sary to be proved, to support this part of the indictment, is, 
that the deceased died of the wound or wounds given bite by 
the defendant, within a year and day after he recdved them ; 
for if he died alter that time the law would presume that his 
dMth had proceeded from some other cause than the wounds* 
1 Hmoi. e. 23. «. 90. 

If a man be wounded, and the wound turn to a gangrene or 
fever for want of proper applications or from neglect, and the 
man die of the gannene or fever : this is a homicide, and mur- 
der, or not, accordmg to the circumstances under which ^ 
Wound was given. 1 Hak, 428. But if it appeared that the 
man's deau was caused by improper applications to the 
wound, and not by the wound itself, it would be otherwise. M 

BMenet fat the defendant, 

llie defendant has to prove, either that the murder was not 
committed by him, or that the offence actuallv coinmitted 
does not amount to murder. This defence may be, and fre- 
quently is, made out by the examination in chief of the 
witnesses for the prosecution ; but if not, it may. be proved 
from their cross-examination, or by witnesses called upon the 
part of the defendant. 

We have seen (anie, p, 212.) that the prosecutor is not 
bound to prove that the homicide was oonunitted from malice 
prepense ; if he prove the homicide merely, the law frt>m 
thence presumes the malice. The maHce, in such a case, 
however, is only presumed; and the defendant may rebut 
that presumption, by proving that the homicide wasjtait/SuUef 
or esemtabUf or that at moat it amounted to mantlaughief only, 
and notto iiwrdler. 

JuH y UkU ka m dc ide is of three kinds t 1 . Where the proper 
officer executes a criminal, in strict conformity witii his sen- 
tence. 2. Where an officer of justice, or other person acting 
in lus aid, in the legal exercise of a particular duty, kills a 
person who resists or prevents him frx>m executing it. 3. Where- 
the homidde is committed in prevention of a forcible and 
atiodous crime : as, for instance, if a man attempt to rob or 
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mnnler another, and be UUed in the attempt, the alayer thall 
be acquitted and difcharged. 24 H. 8. c. 5. Ste Brad, 155. 
1 liak, 488. tmdpoie. 

EtnuMAU komkide ia of two kinda ; 1. Whefe a man, ddng 
a iawJM act, withoat any intention of hnrt, by acddent lolls 
another: as, for inftanoe, where a man is wwking with a 
hatdiety and the head by accident flies off and kills a penion 
sUmding by. This is called homicide per U^whinimm, or by 
misadTentore. 2. Where a man kiUs another, upon a sadden 
rencounter, merely in his own defence, or in defence of his 
wife, diild, parent or servant, and not firom any vindictiTe 
feeUng ; wluch is termed homicide je defendaiio. If the de- 
fendant beibond ginlty of excusable homicide merely, he shall 
hsTe a pardon and a writ of restitatiouof his goods, as a matter 
of right. And,indeed, to prevent the ezpence of a pardon, &c., 
in cases where the death has notCNriously happened by misad- 
venture or in lelf defence, tiie judges usually permit (if not 
direct) a genend verdict of acquittal. Foti, 288. 4 m. Com. 
188. 

Mmuitmghier is the unlawful and felonious killing of another, 
withcrat any malice either express or implied. It is of two 
kinds ; 1« Invdlnntsry manslaughter, where a man, doing an 
wtkaoful act not amounting to felony, by accident kills anooier* 
2. Voluntary manslaughter, where upon a sudden quarrel two 
persons fig^t, and one of them kills the other ; or where a 
man greatiy provokes another by some personal violence, &c., 
and ue other immediately kills aim. Manslaughter is felony, 
within deiigy. 

Mmdtr is thus defined or described by Lord Coke: (3 Imt. 
47) : ** Where a person of sound memory and discretion, un- 
lawfully Idlleth any reasonable creature in beinff , and under the 
King's peace, with malice aforethought eiuier express or 
impBed." 

1. It must be committed by a person of sound memoiy and 
discretion : it cannot be committed by an ideot, lunatic, or 
infent, unless indeed he shew a consciousness of doing wrong, 
and of course a ^Uscretion, or discemmenjL between good and 
eviL 4 BL Cam. 195, 196. 20 ti$eq, 1 Hawk, c, 1. But if any 
person procure an ideot, &c, to murder another, the procurer 
is giulty of the murder, 1 Hawk, c, 31. «. 7, although perhaps 
not present at the time it was committed. 

2. It must be an unlawful killing, not excusable or justifia- 
ble. It may be by poisoning, striking, starving, drowning, and 
a thousand other forms of death by which human nature may be 
overcome. 4 BL Com. 196. 1 Hale, 431. Taking away a 
man's life by peijury, however, is not, it seems, in law, murder, 
$eeR,r. Maedaniei If aL Fbei, 132, and see 4 BL Com, 196 i«., 
although ta /oro comdeniim it is as much so as killing with a 
sword. If a man however do any other act, of which the 
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probable oonsequenoe may be^ and eveutoally is, death, sach 
killiog may be nnurdery although no stroke were ftnick hf 
hiioaelf : as was the case of the unnataral son who exposed 
his sick fiiither to the air, against his willy by reason whereof 
he died; 1 Hawk, e. 31. «. 5 ; and of the hariot, wlio laid her 
child in an orchard, wliere a kite stmdL it and lolled it. 
1 Hak^ 432. So, where an qiprentice died, from harsh treat- 
ment, and want of care upon the part of his master, whilst he 
was labouring under disease : this was holden to be murder in 
the master. R. t. Sfmrt ^us.\ RuMti, 620. If a man have 
a beast thftt is used to do misdiief , and he, knowing it, snfler 
it to go abroad, and it kill aman, thisitseemsismanslanghter 
in the owner ; but if he had pmrposely tmmed it loose, thonjph 
barely to fi^ten people, and to make what is called sport, it 
is asmuchmorderasif hehadiddtedabearoradogtoworry 
them.- 1 Hak,43l. 4 BL Com, 197. If a man have a disease, 
which in all lilwlihood would terminate his life in a short time, 
and another give him a wound or hurt which hastens his death, 
this is such a killing as constitutes murder. 1 Hakf 428. So, 
if a man be wounded, and the wound turn to a gangrene or 
fever, for want of proper applications, or from neglect, and 
the man die of the gangrene or fever : this is also such a kill- 
ing as would constitute murder; 1 Hale^ 428 ; but otherwise 
if the death of the party were caused by improper aj^lications 
to the wound, and not by tiie wound itself. ItL And it is a 
general rule, that to make the killing murder, the death must 
follow within a year and day aftCT &e stroke, or other cause 
of it. 

3. The person killed must be a reasonable creature in being 
and under the King's peace. Thereforo, to kill a child in its 
mother's womb, is no murder : but if the child be born alive, 
and die by reason of the potion or bruises it received in the 
womb, it is murder in the penon who administered or gave 
them. 3 Inti, 50. As to the woids ** the King's peace" in the 
definition of murder, they mean merdy that it is not murder 
to kiU an alien enemy, in time of war; 3 /<w/.50« 1 StOe, 
433 ; but killing even an aUen enemy within the kingdom, 
unless in the actual ezerdse of war, would be murder. 
1 ffak, 433. 

4. And lastly, the kining must be committed with nudice 
aforethought. Malice is either express or implied. Express 
malioe is when one, with a sedate and deliberate mind, and 
formed design, doth kill another: which formed dengn is 
evidenced fey external drcumstances discovering that inward 
intention; as l^ng in wait, antecedent menaces, former 
grudges, and conc^ted schemes to do him some bodily harm. 
1 Hale, 451. Neither shall he be guilty of a less crime, who 
kills another in consequence of such a wilfol act as shews him 
10 be an enemy to mankind in genend : as, going deliberately 



216 Mw^. 

wHb a hone iiied to strike^ or diMharging a gttn among a 
multitiide of people. 1 H^iolu c. 29. «. 12. So, if a man 
reaolfe to kill the next penon he meets, and do kfll him, it is 
mmder, allhoiigh he knew him not ; for it is wurenal malice. 
4 BU Com. 200; And it may be necessary here to observe, 
that no provocadon, however great, will eztenoate or jnstify a 
homicide, where there is evidoice of eipress malice^ SeelLy. 
Mmam^ fmi. 132. So, where'A. and B. having fallen out, A. 
said he would not strike, but would give B. a pot of ale to 
strike him i upon wliich B. did strike, and A. thereupon killed 
him : this was holden to be murder. 1 Hawk, c SL «.24. 

And in mamr cases, where no mafioe is expressed or openly 
indicated, the law will imply it. Thus, where a man wilfully 
poisons another,-— in such a deliberate act the law presumes 
malice, though no particular enmity can be proved. 1 Hale, 
455. So, if a man kill another suddenly, without any, or 
without a eonsidersble, provocation; if he kill an officer of 
justice in the 1ml execution of his duty; if, int^iding to do 
another yeA»fi^, he undedgnedly kill a man : in all these- cases 
the law implies nudice, anid the offence is murder. 

As tliere are many very nice distinctions, however, upon 
this subject of malice prepense, express, and implied, it may 
be desinble to consider the subject more folly and minutely; 
and iriuch we shall do, under the following heads. 

jnOtog- by jMiMM.] Of all the forms of death, by which 
human nature may be overcome, the most detesteble is that of 
poison ; because it can of all others be the least prevented 
either by manhood or forethought 3 Intt, 46. And therefore 
in all cases where a man wilfolly administers mnson to another, 
1 Hale, 455, or lays poison for him, and eitner he or another 
takes it, and is killed by it. Id, 466, the law implies malice, 
although no particular enmity can be proved* If, however, it 
were administered by mistake, or if it were laid with an inno- 
cent Intention in the {dace from wlucfa the deceased took it, it 
is merely homicide by misadventure. So, if a physician or 
surgeon give his patient a potion or plaster to cure him, which 
contrary to expectation kiUs him, this also is neither murder 
nor manslaughter, but misadventure. Aftirr. c, 4. «. 16. A dis- 
tincttony indeed^ has been taken between the administering a 
potion, &c. by a regular physician, &c., and one who is not 
so, and the death in the latter case is said to be mansUnghter 
at the least; Brit. c. 5. A ImU 251; but Lord Hale very 
much questions the soundness of this distinction. 1 Hale, 430. 

Killing byfigktimg.'\ Killing hj fighting may be either mur- 
der, or manslaughter, or homicide te dtfcadtiado, according to 
circumstances. 

1. If two persons quarrel and afterwards fight, and one of 
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them Idll the other, — in such a case, if tiiere intervened^ 
between the quarrel and the fight> a sufficient cooling time fcxr 
pasnon to subside, and reason to interpose, the killing woold 
be murder ; Post, 29H. 1 Hale, 453; but if such a time had not 
intenrened, if the parties, in their passion, fought immediately^ 
or even if immediately upon the quarrel they went out and 
fought ina field (for this is deemed a continued act of passion) » 
the killing in such a case would be manslaughter only, 3 Inti, 
51. 1 Hak^ 453. 1 Uawk. c. 31. «. 2d, Foit.29o, whether the 
party killing struck the first blow or not. Fiat, 295. 1 Hak, 
45B. 

Therefore if two persons deliberately fight a duel, and dne 
of them be killed, the other and his second are guilty of mur- 
der, 1 Hate, 442. 452. 1 Hawk, c, 31. », 31. See R, v, Onebv, 
2 Str» 7&6f no matter how gricTous the iNrovocation, or by 
which party it was given. 3 Ea»t, 581. The second of the 
deceased, aJso, is deemed guilty of murder, as being present^ 
aldiag, and abetting ; although Lord Hale seems to think the 
rule of law, as to principals in the second degree, too far 
strained in that case. 1 //o/^, 442. 452. 

And even in the case of a sudden quarrel, where the parties 
immediately fight, the case may be attended with such cir- 
cnmstanoes as will indicate malice upon the part of the party 
killing ; and the killing then would be murder, and not merely 
mansuughter. If, for instance, the party kHling began the 
attack under circumstances of undue advantage, — as if A. and 
B. quarrel, and A. draw his sword and make a pass at B., and B. 
thereupon draw his sword, and they%ht, and B. is killed: A. 
would be guilty of murder ; for his making the pass before B. 
had drawn his sword, shews that he sought Ins blood. Foif. 
295. So, wh6re A. and B. quarrelled, and A. threw a bottle at 
B., and then drew his sword, and B. then threw the bottle back 
at A., and wounded him, upon which A. immediately stabbed 
him : this was holden to be murder. B, v. Mawgridge, Kel. 
12B, But if the parties, at the commencement, attack each 
other upon equal terms, and afterwards, in the course of the 
fight, one of them in his passion snatch up a deadly weapon 
and kill the other with it : this would be manslaughter only. 
1 East, P, C, 243. R, v. Taylor, 5 Air. 2793. 

So, if there be any other circumstance in the case, indicative 
of malice in the party killing, it will be murder. As, for in-> 
stance, if two persons fight upon a sudden quarrel, and be 
separated; and one of them afterwards, having provided him- 
self with a deadly weapon, lies in wut for the other, to have 
an opportunity, thus 'armed, to renew the quarrel ; and they 
accordingly meet, quarrel, and fight, and the man who if 
armed kms the other : this is murder. See B, v. Snow, 1 Leach, 
151.1 East, P, C. 245. So, if two persons fight finom malice, 
and pretend or feign a reooncUiation, and they afterwards meet 
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wad suddenly fight upon the icore of the old mtSace^ and one 
of them be kiUed : this is murder^ and not merely man- 
dMghter. 1 H^kj 451. So, if B. challenge A., and A. refuse 
to meet hfan^ but tells him tiiat he shall be on bds way to snch 
a place upon business at such a time; and B. meet lum on his 
way and assault him, and they fight, and A. kills B : if it ap- 
pear that A. made this communication for the purpose of 
evading the law, by giving the fight the appearance of a sudden 
quanel, the killing would be murder ; bvSt, if the communica- 
tion were made undesignedly, it would be manslaughter only. 
l^awA. C.31. «. 25. 

3« A tilt or tournament, the martial diversion of our ances- 
tors, was however an unlawfol act ; and so are boxing and 
sword-plaving, the succeeding amusement of their posteri^ : 
therefore if a knight in the former case, or a gladiator in ttie 
latter, be killed, such killing is mandaughter. 4 BL Cum, 183. 
But, it b said, that if the King command or permit such 
diversion, the act being in that case lawful, the Idlling woidd 
be misadventure only. 1 Hnk^ 473. 

3. If two men fight upon a sudden quarrel, and one of them 
after awhile endeavours to avoid any farther straggle, and 
retreats as for as he can, until at length no means of escaping 
Us assailant remain to him, and he tten turns round and kills 
his assailant, in order to avoid destruction : this homidde is 
excusable, as bdng committed in self defence ; Jb«l. 277; and, 
malice apart, it is Uttle matter, in such a case, which struck 
the first blow, at the beginning-of the contest. /</. 1 Hak^ 482 ; 
buiwetl Hawk, c< 29. «. 17. And the same, of course, where 
one man attacks another, and the latter, witiiout fighting, "flies, 
and then turns round and kills his assailant, as above mentioned. 
But in either of these cases, to shew that it was homicide je 
d^mdendot it must appear that the party killing had retreated, 
either as far as he could, by reason of some wall, ditch, or 
oUier impediment, or as iar as the fierceness of the assault 
would permit him, 1 Hale^ 481. 483, for the assault may have 
been so fierce as not to allow him to yield a step, without 
manifest danger of his life, or enormous bodily harm ; and 
then in his defence, if there be no other way of saving his own 
life, he may kill his assailant instantly. The distinction between 
this kind of homicide and manslaughter, is, that here the 
alayer could not otherwise escape although he would ; in man- 
slaughter he would not escape ifhe could. 

And as the manner of the defence, so is also the time, to be 
oonndered : for if the person assaulted do not fell upon the 
aggressor untU the affiray is over, or when he is running away, 
that Is revenge and not defence. 4 BL Ccm, 185. Neither, 
under the colour of self defence, will the law permit a man to 
screen himself firom the guiH of deliberate murder : for if A. 
and B. agree to fight a duel, and A. (Hve tVie first onset, a^d B. 
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retreat as |ar as he safely can, and then kill A., tUs is 
mnrderybecanse of the prerious malice and concerted desbn. 
1 Hale^ 479. 

Under this ezcose of self defence, the principal eifil and 
natoral rations are {)OiB»prehended ; therofixre, master and 
servantfXwient and child, husband and wife, killing an assail- 
ant in the necessary defence of each iOther respectively, are 
ezctised ; the act of the celativn assisting, being construed the 
same atf the act of the party himself. 1 Hak^ 4M. 

There is one specie* of homicide m drftmiendo^ where the 
party shun is equally innocent as he who occasions his death x 
as, for Instance, that case mentioned by Lord Bacon {Ekm. 
c, 5. See aim 1 Hmolu c. 2.8. «• 26.) , where two persons, being 
shipwrecked, and settiagon the same plaak, but findiio^ it not 
ablet to save them both, one of them throsts the other from it, 
and he is drowned: this homicide is excnsable through onaTcnd- 
aUe 4iecesslty, and upon the principle of self defence. 

4. If, when two persons are fighting, a third come up, and 
take the part of one of them, and kiu the other : this iKIlbe 
manslaughter in the tturd party; l^KsMrA.c.31.«.35,56; and 
murder or manslaughter in the person whom he as^sted, ac* 
cording as the fis^t was ddibentte and premeditated, or upon 
a sodden quairref. Id, «. 55. If the fitting, however, were 
deliberate, or othenrise of malice, and the third party, when 
he interfered, knew It to be so, the killing would be murder, 
both in the party who thus interfered, and m the person whom 
he asristed. 1 Eatit P, C, 291, 292. If, on the other hand, 
the third party, wfaio thus interferes, be kSled, it is lmt.man 
slaiq;liter. Jdi mmitee 12 Co. 87. KeL 59. 

KilSmg tijMw fToeocaikmi No provocation whatever can ten* 
der a homicide justifiable, or even excusable ; the least it can 
S^Vionnt to is manslaughter. If a man loll another suddenly, 
without any, or inthout a considerable, provocation, the law 
imi^ies malice, and the homicide is murder; but if the provo- 
cation were great, and such as must have greatly pcovoked 
him, the kill^ is manslaughter only. Kd. 135. 1 J7afe,466. 
Foff. 290. In considesing, however, whether the killing upon 
provocation amount to murder or manslaughter, themstaru- 
ment wheieidth the homicide was effected must also be taken 
into conrideration i for if it were effected with a deadly 
weapon, the provocation nmst be great indeed toeztennate tlie 
offftnce to manslangfater i if with a weapon or other means not 
likely or intended to produce death, a less degree of provoca- 
tioa w91 be MiBdent; in. feet, ithe mode of resentment must 
bear a reasonable proportioB toithe pKovoeation, to xednoe the 
offmoe to manslaoghter. Where some provoking words beiog 
used by a soldier to a woman, she gave him a box on the ear; 
and the soldier immedialely |^ve hor a hknr with the pomd of 



fail 8w6id bn ibe breast, and then nn after her, and aCaliMI 
hcriB the back; this was at fint deemed murder; bntitap' 
paaring afterwards that the blow given to the soldier was with 
an iron patten, and that it drew a great deal of blood, the 
offence was holden to be manslaughter only. R, y, Sudmtmy 
Fottt 292. Where two soldiers demanded to be admitted to n 
public house to drink, and the landlord refused, because it was 
after eleven o'clock at night ; one of them, however, upon the 
door being afterwards opened to let out company, rushed in } 
and whilst the landlord was struggling to get him out, the other 
soldier struck the landlord on the head wiu a shsrp instrument, 
and killed him : this was holden to be murder, notwithstand- 
ing the struggle with the other soldier i bendes the landlord 
had a right to put him out of his house, it. v. ftmrngkbyy 
1 East, P, C, 288. 1 Amm/, 635. So, where a paik keeper, 
having found a boy stealing wood, tied him to a horse's tail, 
and dragged him along the park, and the boy died of the in- 
juries he thereby received: this was holden to be murder. 
1 Hale, 454. So, in all other cases, where upon a sodden 
provocation one beats another in a cruel and unusual manner, 
so that he dies, it is murder. 4 BL Com. 199. tmdteeR. v. 
Tnmier b; td. I Sir, 499. Fo»t. 293. An unwanrantoble im- 
prisonment of a man's person, however, has been holden 
sufficient provocation to make a killing, even with a sword, 
manslaughter only. R. v. BuckMr^ Sty, 467. R. v. ffiiker, 
1 £«/, P. C. 233. So, if a man pull another's nose, or offer 
him any other great personal indignity, and the other there- 
upon immediately kill him, it is manuaugfater onlv. KeL 135. 
4Bl.Com. 191. Or if a man take another in adultery with 
his wife, and kill him directly upon the spot, this is man- 
skughter merely. 1 Hale, 486. R.y. MamdHgf T. Rm^m. 212. 
Where a boy, after fighting with another, ran home bleeding 
to his father ; and the fadier immediately took a smaU cndael, 
and ran three quarters of a mile to the place where the ouer 
boy was, and struck him a single blow with the stick, of whidi 
blow the boy afterwards died : tliis was holden to be man- 
slaughter only. R. V. Rowley, 12 Co. 87; tmd see Foei. 294. 
Where a mob threw a pickpocket into a pond, fbr the purpose 
of ducking him, but he was unfortunately drowned : this was 
holden to be manslaughter. R. v. /Voy, 1 Eatt, P. C. 236. 
But it may safely be laM down as a generai rule, that no words 
or gestures, however opprobrious or provoking, wUl be con- 
sidered in law to be provocation sufficient to reduce a homicide 
to manslaughter, if tiie killing be effected with a deadly weapon, 
or an intention to do the deceased some grievous bodily harm 
be otherwise manifested ; but if effected with a blow of a fist, 
or of a stick, or other weapon not likely to kill, it is man- 
sUufl^ter only. Fast. 290, 291. I Hak, 455. 

But in all cases, to reduce a homicide upon provocation to 
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mmalaughter, it is egiiential that the battery or woundingy &c. 
Appear to have been inflicted immediately upon the provoca- 
tioD being given ; for if there be a sufficient cooling time for 
pasdon to subside and reason to interpose, and the person so 
proFoked afterwards kills the other, this is deliberate revenge^ 
and not heat of blood, and accordingly amounts to murder* 
FbtL 296. So, if there be evidence of express malice, the kill- 
ing will'be murder, hosrever great the provocataon. See R, v. 
Mamm, Fbei. 132. andeee Foat,296, 

KiUing by eorrecHtnu] Where a parent is moderately cor*> 
recting his child, a master his servant or scholar, or an officer 
punishing a crindnal^ and happens to occasion his death, it is 
only misadventure ; but if he exceed the bounds of modera- 
tion, either in the manner, the instrument, or the quantity of 
punishment, and death ensues, it is manslaughter at the least, 
and in some cases faimrding to the circumstances) murder. 
1 Halef 473, 474 . Where a master corrected his servant with 
an iron bar, and a schoolmaster stamped on his scholar's belly, 
so that each of the suflbrers died : these were justiy holden to 
be murders ; because the correction being excessive, and such 
as could not proceed but from a bad heart, it was equivalent to 
a deliberate act of killing. Id, F»st. 262. So, in all other cases, 
where the correction is inflicted with a deadly weapon, and the 
party die of it, it will be murder i if with an instrument not 
likely to kill, though improper for the purpose of correction, it 
will be manslanghtcr. Faet* 262. Where a master struck his 
servant with one of his dogs, because he had not clean^ them, 
and deatii nnfortnnatdy ensued; it was holden to be man- 
slaughter only, because the clog was very unlikely to cause 
death, and the master conseqnentiy could not have the intention 
of taking away the servant's Hfe by hitting him with it. IL v. 
TWufT, Comb, 407, 408. mtdeeelLy. f^igg, 1 Leach, 378 m. 
emdAnoHy 1 Eaety P, C 261. 

KUUng, in d^Mce of property, ^T^.] If any person attempt to 
rob or murder another in or near the high way, or in a dwell- 
ing house, or attempt to break any dwelling house in the night 
time, and be killed in the attempt, the slayer shall be acquit- 
ted and discharged. 24 H, 8. c. 5. And the same, where a 
man is killed in attempting to bum a house, 1 Hak, 488, or 
where a woman kills a man who attempts to ravish her, Bac. 
Blem. 34. 1 Hawk, c 28. e, 22, or where a man is killed in at- 
tempting to break open a house in the day time with intent to 
rob, 1 Haie, 488, or to commit any other forcible and atroci- 
ous crime. Bract. 155. Foit, 273. KeU 128, 129. 1 Hak, 484. 
See R. V. Letfet, Cro. Car, 538. and eeeFhtt, 299. R, v.Ford, 
Xel. 51. And not only the party whose person or property is 
thus attacked, but his servants, and other members of his 
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family and even gtrmafen wlio we pntent at the time, are 
equally Justified in kiUlDf the anaflant 1 i/flfe,481.484.#W. 
374. The above nde, hcmewtt, does not eztettd to feUMues 
witkiot IbMSy such as picking pockets* 1 Hak, 488, nor to 
misdemeaaon of any kind ; and even in oases whlun the nde, 
it must be proved that the intent to eommit sodi Ibrdble and 
atrodoos crime was deariy mamlested by the felon, 1 Hmit, 

484, otherwise the homicide will be mandaughter at least, if 
not mnrder. Bat, in esses within the role, it may be neces- 
sary to observe, that the party whose penon or proparty is 
attacked, is not obliged to retreat, as in other cases of self 
defence, but may even pmiae Uie asssilaat until he find hhn- 
self or hitf prop e rty oat of danger. Fo§L 273. 

What we have now said, rdstes to felonies by feroe. 'inthe 
case of fofdble misdemomors, such as trespass in tsldng 
p;oods, slthooffh the owner may jostify beating the trespasser, 
m order to nuuce hhn delist, yet if he kill him it will be man- 
slaoghter : 1 Hak^ 485, 486 ; or if, instead of beating him, he 
attadL him with a deadly we^oa, it would perhaps be mnr- 
der, particolariy if the wonnd were gi^en after the party had 
dedsted firom ttie trespass, /if. 473. But, in defence dT a man'a 
honse, the owner or his fionihr may kill a trespasser who 
woold forcibly d isp os sess him of it, in the same manner as he 
might, by law, UU in self defence a man irtio attacked bim 
personally; with this distinetion. however, that in defending 
his house, he need not retreat, as in other cases of Mt^lg^btdaiif?, 
for that would be giving up his house to his sdvemuy. 1 Haie, 

485, 486. As to pemaal assanltSy wliere the party assaolted 
kills his sdversary, we have already considered them under the 
foregoing heads. 

iailingwiikmiiHiefUhn,whatidohgMMikeraei,'] If a perron, 
whilst doing or sttemptiiig to do another act, u ndeAnedly 
kill a man,— if tiie act intended or attempted were a felony, 
the killing is murder ; if unlawful,.(fN«Afmm te) but not amount- 
ing to fidony, the killing is manshng^ter s if lawful, (that is, 
not being nuAtm t» se) homicide br misadventure merely. If 
a man deliberately shoot at A., and miss him, but kill B., this 
is murder, ^hfl.261. 1 Sale, 441, 438. If a man lay poison 
for A., and B. (agdnst whom he had no malicious intent) take 
it, and it kill him, this is likewise murder. 1 Hate, 436. B. r, 
Sanden, Phwd. 474. R. Y. Gofe, 9 a>. 81. So, if whilst two 
men are deliberately fighting, a thbd go between them to part 
them, and be l^led by one of them : it Is murder, 1 tfcfe, 
441, whether he were killed acddentally or designedly. If a 
man shoot at anotho^s poultry, with intent to steal them, and 
by accident kill a man, it is murder ; if without such intention, 
it is manslaugbter, the act of shootiog at tbe poultry being un- 
lawful, but not felonious. J^i. 258. If a man throw a stone 
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al ahone, andit Ut tbe rideraadkUlUm, it is mandaugbter. 
1 H§Jki 89. If, wlien engaged in an unlawftil or dangerous 
sporty a man Idll another l^ acddent, it is manslangfater ; Fmu 
259, 260, 261. 1 Hak^ 472, 473. 1 Hmok. e. 29. «. 5 : if the 
sport were lawlhl and not dangerons, it woold be honncide by 
misadventure merely. Fhtf. 260. So, if a man, intending to 
kill a penon attempting to comndt a ferdble and atroaous 
crime against Ids person or prop eKy,(jsg mUt^ p, 221.), by mis- 
take, kill one of Us own fiunily, it is homicide by misadren- 
tore meiety. See Ore. Car, 538. Where a man is at woi;k with 
a hatchet^ and the head of it flies off and kills a bystander, this 
is homicide by misadventure. 1 Haiok. e, 29. «. 2. So, if a man, 
shooting at game, by accident kiU another, it is homicide by 
misadventure merely, even although the psrty be unqualified ; 
PmL 259 s for the use of fire arms by an unqualified person is 
merely a proliibited act, and not m a imm ta ee. 

There are two f^*— <«g exceptions, liowever, to the above 
rule. Fkretj If two persons be fighting, under such circum- 
stsaoes that if one were l^led it would be manslaughter only 
in the other ; if, in socii a case, an Innocent party be uninten* 
tionally killed l^ one of them, it is manslaughter only. Foei. 
262. JR. T. Bamn^ 1 Imck^ 148. Tliis, perhm, is not strictly 
an exception ; for the aot in which tlio parties are engaged, 
namely, the fishting, is not in itself felonious, although the 
result of it nmnit be so. 

SecomU^, Wneve an act, in itBelf lawftd, is at the same time 
dangerous,-F-in oider to render an uiuntentlonal homicide from 
it excusable, it must appear that the party, whilst doing the 
act, used such a degree of caution as to nmke It improbable 
that any danger or injury should arise firom it toothers : if not, 
the homicide will be raanslanghter at the least. 

For instance. If a woilcman throw stones or mbbiih, dec. 
from a house. Mid thereby kill a person pasring underneath , it 
is murder, manslaughter, or homidde by misadventure, ac- 
cording to the degree of precaution taken by him that no 
person should be injured by tiiem, and of the necessity of such 
precaution. If he did it without previously warning the per- 
sons beneath, and at a time when it was likely that persons 
were passing, it would be murder ; 3 Imt. 57 ; if at a time 
when it was not Ukiehr that any penons were passing, it would 
be manslaughter} /W. 262 ; if in a retired place, wiiere no 
persons were In the habit of passing, or likely to pass. It would 
be misadventure merely. Fhtt, 262. 1 Haie, 472. 475. But if 
he previ o y sl y gave waning to the persons beneath, — then, if 
it happened m a coontry vulage where few persons pass, it is 
misadventure only ; Ftei. 262. I ^4aJ^,472. 475 ; if in London 
or other populous town (Kef, 40) , at a time when the streets 
are luil {FbeL 263), it would be manslaughter. 

If a man, breaking an unruly or vicious horse, ride him 
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unoogst a oowd, and the hone kick a man and kill him : thia 
18 mnrdery if tiie rider brought the hone into the crowd with 
an intent to do mischief, or even to divert himself l^ fiririiten- 
ing the crowd; 1 H§tok, e, 31. «. 68 ; manslaughter^ S done 
heedksdjr and incantkmslyonly. 1 Eart, P, C. 231. Set 1 Hakp 
475. lHmwk.c.29.t.l%. 

If a man, drivinff a cart or other carriage, dri?e it over 
another man and kiu him :— if he saw or had timely notice of 
the prohable mischief, and yet drove on, it would 1>e nrarder ; 
1 Haie, 475. Fott. 263; if he porposely drove it farionslT in 
amongst a crowd, it woold probably be murder ; Semb.^ if in 
a street where persons wen much m the halnt of passing, it 
would be manskughter ; Per. Hoii. C. J,, I EaH, P. C. 263 ; 
if in a place where people did not usually pass, misadrenture 
merely. Amu. 1 £a»<, P. C. 263. jit to accidmit by the /urt^ 
emt drMng ^f tiage eoaebet, tetl G. 4. «. 4 ; mid Me 10 G. 2. 
c. 31, «• to amrfmlt eccmtiined by the enerkmUmg tf bomtt by 



Where a man lays poison to kill rats, and another man takes 
it, and it kills him : if the pcrison were Udd in such a manner 
or place as to be mi^tsken far food, it is, perhaps, man- 
slaughter ; 1 Hakt 431 ; if otherwise, misadventure only. Id, 

If a man discharge a loaded gun amongst a multitode of 
people, and death ensue, it is murder ; for tiie law in such a 
case will imply malice. 1 Hak, 475. If he dischaige it, 
merely for the purpose of unloading it, or the like, and death 
ensue, — then, if it were in a place where persons were likely 
to pass, it is manslaughter ; /Z. v. Burton^ 1 Sir, 481 ; other- 
wise, misadventure only. As to spring guns, ttt Ihi v. WUhm^ 
3 Bam, ^ Aid, 304. Where a man gave a loaded gun to his 
servant, to protect a corn field fsom. deer during the night, 
with instructions to ta^ when he heard any bustle in the com 
by the deer ; and the master himself unfortunatelv rushed into 
the corn during the night, and the servant, imagining it to be 
the deer, fired, and shot his master : this was holden to be 
misadventure. 1 HaUy 476. Where a man, finding a pistol in 
the street, brought it home, and imagining (from having tried 
it with tiie rammer) that it was not loaded, presented it in 
sport at his wife, drew the trigger, and killed her : this waa 
holden to be manslaughter; R. v. Xtm^on, A«/. 41; but 
Fotier J, doubts the propriety of the decision, as the defend- 
ant took the usual precaution tb ascertain that the pistol waa 
not loaded ; tee Fost, 264, 265 ; and clearly, if ho took not thia 
or other reasonable precaution, it would to manslaughter. If 
a man, shooting at butts or target, by acddeut kiU a by- 
stander, it is misadventure : 1 Hofe, 472, 475. 38 : but this 
must be undentood of cases where a proper precaution to pre« 
vent accidents has been taken ; for if the taiget, &c, be 
placed near a high way or patii, where persons are in the 



Murder. 225 

habit of passing, the killixig would probably be deemed 
manslaiighter. 

So, if a man, knowing that people are pas^Jig along a street, 
wantonly throw a stone or shoot an arrow into it, likely to do 
an injury, with an intent to hurt some of the persons pasring, 
and a person be killed by it, it is murder, altbouf^ the stone 
or arrow was not intended to hit any particular person ; 1 Haky 
475. 3 Iiut, 57 ; but if it were done thoughtlessly and incau- 
tiously, and witiioat intent to hurt any one, — then, if it were 
thrown or shot into a place where people were in the habit of 
passing, the killing is manslaughter \ 1 Haky 475. 1 Hmok, c. 
29. #. 9 ; if into a place where persons were not likely to pass, 
misadventure only. 

Kittmg officen of Justice,'] If a man kill an officer of justice, 
either dvil or crimhial, such as a baililT, constable, watch- 
man, &c., in the legal execution of his dutv, or any person 
acting in aid of him (whether spedally called thereunto or 
not, 1 Haky 462), or any private person endeavouring to sup- 
press an aifray, or apprehend a felon, knonnng his authority or 
the intention with which he interposes : the law will imphr 
malice, and the offender will be giulty of murder. 1 Hak, 456, 
457. 460. Foet, 308, omf leg. And the officer and persons act- 
ing in aid of him, enjoy this privilege and protection, eundey 
nurtmdo, el redemdo : therefore, if an officer, on his way to do 
his duty, be opposed and killed, it is murder ; or if he arrive 
at the place, and in consequence of oppoitition retreat, and on 
his retreat be killed, it is murder. FeeL 308, 309. 9 C«. 67b. 
1 Haley 462. Three things are to be attended to, in matters of 
tins kind : the legaliW of the deceased's authority, the legality 
of the manner in which he executed it, and the defendant's 
knowledge of that authority; for if an officer be killed in at- 
tempting to execute a writ or warrant invalid on the face of it, 
or against a wrong person, or out of the district in which alone 
it could legally be executed; or if a private person interfere and 
act in a case where he has no authority by law to do so ; or if 
the defendant had no knowledge of the officer's business, or 
of the intention irith which a private person interferes, and the 
officer or private person be ronsted and lulled: the ki&ng will 
be manslaughter only. 

1. As to the legality of the authority : If an officer, having 
a warrant from a {nroper magistrate to apprehend B, for felony; 
or if B. be indicted for felony; or if hue and cry be levied 
against B. : in these cases, if B. or any of his accomplices kill 
the officer or any person joining in the hue and cry, it is mur- 
der, whether B. be guilty or innocent of the felonv charged 
against him. Fbst, 318. But if the warrant wero iUegal and 
void upon the fece of it, tee I Haky 459. 1 Ea^y P> C. 310, or 
issued with a blank in it^ and the blank afterwards filled up. 
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n. r. StoiJUey, 1 Stta, P. C. 310. mid teeST.JL 122. 8 Id, 
454, or attempted to lie execnted againit €• instead of B., die 
kilKny would be mtMlanghter only. Ifawiitof ezecnlkmin 
dTil cases be correct upon the fiice of it» aHhoiMli die Judg- 
ment be erroneoosy or the p ro ceedh igslrregnlar, u theoilcery 
in endeaToming to eiecute it, be nsbted aadldQed, itis mur- 
der; l^afe»457. Foif.411»412; bntif the writ were a nul- 
lity on the foce of it, or if the warrant npon it were attempted 
to be ezeentM by any other than the officer to whom it was 
directed (the officer Irimielf not bring present, or at least, 
acting in the arrest, tee Cawp, 65.), the killing would be man- 
slaugfater only. If an innocent peiaon be indicted for a felony, 
and an attempt be made to arrest him for it, irithont warrant, 
and he redst and kiU the party attempting to arrest him : if 
the party attempting the arrest were a constable, the killing 
is murder, 1 Hrnvk. c. 28. «. 12. 2 JSTflfe, 84. H7.91; if a pri- 
vate person, mandanghter ; tee 2 Hakf 83. 92 ; becanse the 
constable has authority by law to arrest in such a case; a 
private person has not. And the same, in all cases wliera a 
person is arrested or attempted to be arrested npon a reason- 
able suspicion of felony. See Dtmr. 359. But if a man actn* 
ally commit a^felony, and anotoer, in whose presence he 
committed It, attempt to arrest him for it, and be reristed and 
killed ; 2 //ML c. 12. «• 1 ; or if a person, present at an 
nSrKff interfere for the purpose of restrsining the oifenden 
and keeping the peace, andbekiUed ; 3 /m#. hi, 1 Hmok, c.31. 
«. 48. 54. fha, 310, ill ; or if a person, present when another 
attempts to commit a treason or felony, lay hcdd of him in 
order to prevent him, and be kifled: 2^avi.c. 12.«. 19: the 
kyUng in these cases would be murder, whether the person 
arresting or interfering, ftc. be a constable or not ; for eifiier 
havepower toarrestorinterfere, ftc.insuchacase. tfasea- 
man oe impressed, and the pressgang be resisted and any of 
them be kuled : if the pressgang at'the tune were under the 
direction of a oommissioiied officer, and such officer were then 
actinff ^tii them, the killing would be murder ; otherwise but 
manslaughter ; JC. v* Bree^hai^ Feet, 154 « for the presence 
of a commisaoned officer is necessary to the due execution of 
an impress warrant. 

2. As to the legality of the manner in which the authority is 
exercised : If the constable of the viU of A., attempt without 
warrant to suppress a tamnlt in the viU of B., and be resisted 
and killed, it is mansUughter only ; for he had authority, in 
such a case, ^thin the vill of A. akme. 1 /fcfe, 459. So, 
if a sheriff's officer attempt to execute a writ out of 
the proper county, and be reristed and killed, it Is 
manslaughter only. 1 Haky 457, H eeq. So, if an officer 
were to attempt the arrest of a man on a Sunday (unless tot 
treason, fidony, or an actual breach of the peace, tee 29 C* 2. 
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r. 7. ««6.)» and mte resiled and UDed, H would be man- 
■itwghler only. 

3. Ai to the defeadi^t*s knowMge of tlie deoeaeed's 
antboiUsr or Uilevtioii : WbeveeaqdMriiUi tihelegtleaeca- 
tioo of ma dotj, or a private penoa a^eafonring lo nipiirese 
an aftajt or apprehead a felon» and is lesiiled and kiDed: if 
it appear that uie slajrer knew tiie officer^ ha^neia or the in- 
lent of the private penon» either enranfar from the deceaaed, 
or in^Bedljp from eiiviuQataiifm» liekilttnffiBaraider; if it 
appear tha^ lie waa ignorant in dda leapeet, tt ie manelangfater 
only. 1 Hmmi. e. 31. «. 49, hO. #Wf. 310. 1 HA, 458, dx. 
Wbsre abaiUirriidiedinloa gentlenian's bed chainlier early in 
the momiagy withoot giving the dighteat intimatkin of hia 
bnaineia, aqd the gentlmnan, not kncraringhiqiji in the impnlae 
of the nomenf, wounded bun with Ub swotdy and kflled him s 
this waa holden to be manalamfater. l£Mi,47Q. Butwheiw 
the bailiff or oonatable ehewa the warrant, 1 AUf, 461, or 
wbfon it ^fpean that he is known to the defendant to be an 
ofieer, as fiqr inataaee, irtien the defendant aaid ^'itead df, I 
know yon well eaeqrii, come at yoor peril/' B* r. Pao. Oro. 
Car, 183, if after tlus the otBeer be Idfled, it will be mvrdev. 
If the constable InteilierB to prevent an aAnay within his own 
▼in, if he be lcD)ed by one of the inhabitants, or other person, 
wlio knows him to be the oonatable, it will be murder i ifbya 
atranger who does not know himy it is manalanghter. So, if 
epe of several know him to be a oonptable, it will be murder 
in him, mamlangbter in the wet, 1 £rafe,438. IfaeoostaUe 
oemmaiid the peace, 1 ^a2f,461, or shew his staff of oiBce, 
Afr.311, tUsit seemsis asufident in^mation of Us enthoritp** 
And in such a caae it is not necessary to prove the deceased's 
^ipointment fm oonatable ) pioof that be waa accustomed to 
act aa constable, is sufBdent. 1 JB«f, P. C. 315. But private 
persons, when they interfere, must ezpressly intimate their 
uiten|ion, otherwise kiOiiig them will be ynanslanghter only. 
.Vhff. 310, 311. 'Where the outer donr of a dweDinffbouse may 
be broken open, in order to execute process, (as, for instance, 
in the caae of a capiaa upon an indietmoit; 2 JSTovi. c. 14. 
«.3 ; a warrant to search for stolen goods; 2 ^ak, 161 ; a 
capias utiagatnm ) 2 Hawk «. 14. «• 6 } a wanrant of a ma^* 
trate for levying a penalty ; Jii «• 5 ; a magistrate's warrant 
to aneat for any 8pec|6c crime } Flui, 320. 2 Hawk, le, 14. #. 3. 
USTcfe, 684 1 or where a person, lawfully ariested,esc^^ into 
ahouae; 2 Hmffk* e, 14. «* 9 9 where one known to have com- 
mitted treason or felony, or to hsire dangerously wounded 
another, escapee Into a lioiiBe ; Id, «. 7 ; where an aflkay la 
madeinahouse^ and the constable wants to suppress it, or to 
take the offuiders; Jd, 6 ; where there is disoraerly drinking 
or noise in a bouse, at an unseasonable tlmeof nii^, pardcu- 
laily in inna, taveme, or akhouses, and the oonatable or his 
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watdi wbh to tapprett the Atorte ; 2 JTUr, 9S; loid in tli« 
case of forcible entry or detainer ; 2 Hawk. e. 14. «. 6 ; bnt 
not in the exeeation of writs in mil cases, Fhtt. 319, except 
ing writs of seisin, or habere fiwias poBsessionem, 5 Co. 91) : 
in an these cases, before the outer door is broken open, thm 
most be a denumd of admittance, or something eqniralent 
thereto, and a refbsal, Fott, 320. 136 ; otherwise, if the officer 
be killed it will be mandangfater only. 

In all the cases, however, above stated to be mandanghter 
only^ if there be evidence of express malice in tlie party kill- 
ing, the homidde will be mnrder. See R,y, Stoekky, I Eatt, 
P. r. 310. it. T. Curtis, Foei. 135. 

KUUmg by oJkertJ] Where an officer of jnstice, in endea- 
Tonring to execute his duty, kiUs a man : this is justifiable 
homicide, or manslaughter, or murder, according to dreum- 
stancest 

1. Where an officer of justice is reristed in the legal execu- 
tion of his duty {tee ante, p. 225.)) he may repel force by force; 
and if in dmn^ so he kill tiie party resisting him, it is 
justifiable homicide ; and this in dril as well as in criminal 
cases. 1 Hale, 494. 2 Haie, 1 18. And the same as to persons 
acting in aid of such officer. Thus, if a peace officer have a 
legal warrant against B. for felony, or if B. stand indicted for 
felony, or if hue and cry be levied against B. : in these cases. 
If B. resist, and in the struggle be l^led by the officer, or any 
person acting in aid of him, or jdning in the hoe and cry, the 
killing is ju^ifiable. F»$t, 318. So, if a private person attempt 
to arrest one who commits a felony in Ids presence, or inter- 
fere to suppress an aAray, and be resisted, and IdU the person 
resisting, this is also justifiable homicide. 1 Hak, 481. 484. 
Foet. 274. And this, not merely on the prindple of self de- 
fence, for the officer or private person is not bound to retreat, 
as in the case of homicide ee d^endendot 2 Hale, 218 ; but 
upon that prindple, and the uecesdty of executing the duty 
the law has imposed upon him, joindy. ^ St^ there must be an 
apparent necessity for the killing ; for if the officer were to kill 
liter the resistance had ceased, 1 Eaet, P. C- 297, or if there 
were no reasonable necessity for the violence used upon the 
part of the officer, &c., eeeJLv, Geffe, 1 VtiU, 216, tiie kill- 
mg would be manslaughter at the least Also, in order to 
justify an officer or private person in these cases, it is necessary 
tiiat they should, at the time, be in the act of legally executing 
a duty imposed upon them by law, and under such drcumstan- 
ces, that, if the officer or private person were killed, it 
would have been murder ; jee anOe, p. 225—228 j for if the 
circumstances of the case were such that it would have 
been manslaughter only to kill the officer or private per- 
son, it would be manslaughter at least in the officer or 
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private person to kill the party renstmg. See Foti, 318. 
1 HaUy 490. 

2. If the prisoners in a gaol, or going to gaol, assault the 
ffaoler, or officer, and he in his defence killa any of them, it 
18 justifiable^ for the sake of preventing an escape. 1 Hakt 
496. 

3. Where an officer or private person, having legal authority 
to apprehend a man, attempts to do so, and the man, instead 
of resisting, flics, or resists and then flies, and is killed by the 
officer or private person in the pursuit : if the offence with 
which the man was charged were a treason or felony, or a 
dangerous wound given, and he could not otherwise be appre- 
hended, the homicide is justifiable ; 1 /To/!?, 481. 2 Hale, 218, 
219. 79. 1 Hawk, c. 28. e, 11, 12. Foti. 271 ; but if charged 
with a breach of the peace, or other misdemeanor merely, 
FbeL 271. 1 Hale, 481. 2 Hale, 117, or if the arrest were in- 
tended in a civil suit, 1 Hale, 48) . Foet, 271, or if a pressgang 
kill a seaman or other person flying from them^ R, v. Brown- 
n^, 1 East, P, C. 312. and tee Id, 308. 1 Dmt^. 207,' the 
kUling in these cases would be murder, — unless, mdeed, the 
homicide were occasioned by means not lik^y or intended to 
kill, such as tripping up his neels, giving him a blow of an or^ 
dinary cudgel or other weapon not likely to kill, or the like, 
in which case the homicide, at most, would be manslaughter 
only. SeeFhtt.27l, 

4. If trespassers in forests, parks, chases, or warrens, will 
not surrender themselves to the keepers, aiftcr hue and cry 
made to stand unto the peace, they may be slain, by virtue of 
Stat. 21 Ed, 1. tt, 2. de vuUefactoribut in parcit, if otherwise 
they could not but escape. And the same indemnity is ex- 
tended to owners of deer in any inclosed land, and to persons 
under them, by stat. 3 &.4 ^. Sf M.c, 10. <. 5 ; and to lords 
of manors, and to persons authorized by them as ^;ame keepers, 
within thdr respective manors or royalties, in like manner as 
if the manor, &c. were an ancient chase, by stat. 4 & 5 fF.Sf 
M. c. 23. s, 4. 

5. In case of a riot or rebellious assembly, the officers en- 
deavouring to disperse the mob, are justifiable in killing them, 
both at common law, 1 Hale, 495. 1 East, P. C. 304, and by 
tiie riot act, 1 G,l,ti,2, r. 5, if the riot cannot otherwise be 
suppressed. 4 Bt. Com, 179, 180. 

6. Where a criminal is executed by the proper officer, in 
pursuance of his sentence; this is justifiable homicide. 4 Bl. 
Com, 178. But if it be done by any other person, 1 Hak, 501, 
or not done in strict conformity with the sentence, as, for 
instance, if an. officer behead one who is ai^udged to be 
hanged, or the contrary, 3 Inst, 52. 1 Hale, 501, it is 
munler. 
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IntHeiwiaii fir m m i tr hf Jkoctwg, 



. «f Miley ^. 210.1 did makeanaflsinlt; and 

thttt t^ Mid J. S.9 a oertidn piatoly of die Taloe of fif« 
■Uniiigay then and there loaded and chaned with gunpowder 
and one leaden 1mllet» (wfaidi pialbl he the laid J. S. In hia 
ri^t hand then and diera had and hdd) » to, againat, and npon 
tlM said J. N. then and there ftlonionslyy wiUnllyy and of Ida 
malice aforethoqght, did shoot and dkdiaxge ; and that tiie 
said J. S.» with tte leaden ballet aftnesaid, out of the pistol 
aftnesaidy then and there by fbree of the ganpowder shot and 
sent ibrlh aa aHotesaid, the said J. N. In wad upon die left 
breast of him tiie said J. N. a litde above die left pap of him 
die said J. N.9 then and there fidonioaslxy wilftdly, and of hia 
malice aforetlMnighty did strike^ penetrate, and wound, giying 
to the said J. N. then and there, with the leaden bullet afore- 
said, so aa aforeaaid shot, dis^aiged, and sent forth out'of 
the pistol aforesaid, by the said J. S., in and iqpon the said 
left breast of him the said J^ N., a little abore the left pap of 
him the said J. N., one mortal wound of the depth, ife atin 
the iaii frteedmtf oale, f* 210. 

Jbr the eoidmet uteeumy to m^ipert thtt imdkimenif aee 
«Hile,^*211 €tf «f. 



Indtctmenifor wmrder^ hf iknwimg a Hone* 

Cm mi tntommi f as ante, p. 210.] did make an assault ; and 
that the said J. S. a oertidn stone, of no yalne, which he the 
said J. S. In hia right hand then and there had and held, to, 
aaainst, and upon ue said J. N.^ then and there feloniously, 
irilfolly, and oif his maUoe aforetbooght, did caat «id throw ; 
and tbiat die said J. &, with the stone afoiesaid, so caat and 
thrown by him aa aforesaid, the said J. N. in and upon the 
right ride of the head, near the right tem|^ of him the said 
J. N., then and there feloniously, wHfolly, and of his malice 
aforedio^ght, did itrike and wound, giving to the said J. N. 
then and there, with the stone aforesaid, so aa aforesaid, by 
the said J. S. cast and Uirown, in and inon die said right 
side of the head, near the right temple of lura the said J. N., 
one mortal wound of the length of three inches, and of the 
depth of one inch, ife*^.MeiH ihefrecedaUy ante, f. 210. 

For the evidence neeettary to onffort thtt tndhtmmt, eee 
aMle,p«2Il etsef. 

Indictment fir murder fty beating, 

Ctnri^ncementf at ante^ p. 210.] did make an assault; and 
that the said J. &, with both his hands and foet, the said 
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J. N.9 to and against tin ground* then and there felomontlyy 
wiUnUyy and of his malice afinetboogfaty did cast tad throw ; 
and that the laid J. S., with both the bands and feet of him 
the aidd J. S.* then and there, and whilst the said J. N. was 
so lying upon the ground, the said J. N., in and upon the 
heady stomach, back, and sides of him the said J. N., then 
and there feloniously, wilfully, and of his malice aforethought, 
did strike, beat^ and kid^, giving to the said J. N. then and 
there, as well hj the casting and throwing of him die said J. 
M* to the ground as aforesaid, as slso by striking, beating, and 
kicking w said J. N, in and upon the head, stomach, back, 
and iddes of him the said J. N., with both the hands and feet 
of him th(B said J. S., in manner aforesaid, sereral mortal 
bruises in and upon the head, stomadi, back, and sides of him 
tiie sidd J. N. ; of which said sereral mortal bruises, tfc. as 
in the preeedenif ante, p, 210, &c. 

Fbr the emdgnee neceuary to mKjpfort tkU indMrnentf tee 
amify p,2\\ etseq, 

IndkimeHt fit nmrier hf ridiitg oe«r the deceased, 

Comma w e me nty at ante, p. 210.] did make an assault ; and 
that the said J* S., then and there riding upon a certain horse, 
of the price of twenty pounds, the said horse in and upon the 
said J. N. then and there feloniously, wilfolly, and of his 
malice aforethought, did ride and foive, and mm the said J. 
N., with the horse aforesaid, then and thcsre, by such riding 
and fordng, feloniously, wiUully, and of his malice afore- 
diougfat, did cast and throw to the ground ; by means whereof 
the said horse, with his hinder feet, him die said J. N., so 
cast and thrown to and upon the ground as aforesaid, in and 
upon the hinder part of the head of him the said J. N. then 
and there did strike and kick, thereby then and there ginng 
unto the said J. N*, in and upon the said hinder part of the 
hc«d of hfan the said J. N^one mortal fracture and contusion, 
of which said mortal firacture and contusion, he the said J. N. 
then and there instan^ died: andsothejurors, ^c. ^c. at in 
ike preeedeniy tmte, p. 210, &c. 

Fat ike eoidence neeettary to tupport tkit indkinmUf tit 
mtUefP*2ll etttf, 

Indktmeni fir nmrder iy ttrtmgkmg* 

Commemeemenif mt «i«e, p» 210.] did make an assault ; and 
diat the said J. 6., a certidn sUk handkerchief , of the ralue of 
one shillinjf, abont die nedk of him the said J« N. then and 
there felonioosly, willidly, and of his maUce aforethooriit, did 
fix, m, and festens and that the said J. S., with the silk 
hantterehief aforesaid, Umtiw said J. N. then and dicrs 
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Momoody, wilftil^y and of his malice afdrethoagfat, Sd 
choaky suiibcate and atrangle ; of which laid choaking, taffo- 
catioo» and strangling, he the laid J. N., then and there 
instantlydied: and to, Sfe, 9fe> mtintkeprecedeni, tmte,p. 210, &c. 
Fbr ike evidence fteeumay to mpport tkU indictment, tee 
ante, p» 211 etteq. 

JnSetment for nmrder hf drowning, 

Commencementf at onle, p, 210.] did make an asaault ; and 
that the sud J. S. then and there felonionaly, ^fhlly, and of 
his malice idforethoiigfat, did take the said J. N. into hoth the 
hands of him tiie sam J. S., and then and there felonionsly, 
wilftilly, and of his malice aforethought, did cast, throw, and 
push the said J. N. into a certain pond there situate, wherein 
there was a great quantity of water ; by means of which said 
casting, throwing, and pushing of the siud J. N. into the pond 
aforesaid, by the said J. S., he the said J. N., in the pond 
aforesaid, with the water aforesaid, was th^ and there 
choaked, sujBbcated and drowned ; of which said choaking, 
suffocation, and drowning, he the sud J. N. then and there in- 
stantly died: and so, ^. ifc. atin tke precedent, ante, p, 210. 

Finr the evidence neeeeeary to wpport tku indietment, see 
akte,p* 211 eteeq^ 

Indictment for murder by ttarving, 

Middlesex, to wit : The jurors for our lord the King, upon 
their oath present, that J. S. late of the parish of B., in the 
county of M., carpenter, not haring the fear of God before his 
eyes, but being moved and seduced by the instigation of the 
devil, and of his malice aforethought, contriving and intending 
one J. N., then being an apprentice to him the said J. S., 
feloniously to starve, kill, and murder, on the tlurd day of 
May, in the third year of the reign of our sovereign lord 
George the fourth, and on divers days and times between that 
day and the twenty -eighth day of the same month, in tiie same 
year, with force and arms, at the parish afornaid, in the 
county aforesaid, in and upon the said J. N., his apprentice as 
aforesaid, in the peace of God and of our said lord the King 
then and there being, feloniously, wilfiiUyy and of his malice 
aforethought, did inake divers assaults \ uid that the said J. 
S., on the said third day of May, in the year last aforesaid, at 
the parish aforesaid, in the oountv aforesaid, him tiie said 
J« N. in a certain room in the dwelling house of him the said 
J. S. there situate, feloniously, wilfully, and of his malice 
aforethought, did secretiy connne and imprison ; and that the 
said J. S., from the said third dav of May, in the year last 
aforesaid, until the twenty-eighth day of the same montii, in 
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the same year, at the parish aforesud, in the oontaty aforesaid^ 
feloniously, wilfully, and of his malice aforethought, did neg- 
lect, omit, and reriise to g^re and administer, tuid to permit 
and suffer to be g^venand administered to him the said J. N., 
snffident meat and drink necessary for the sustenance, support, 
and muntenance of the body of him the said J. N. ; by means 
of which said confinement and imprisonment, and also of such 
neglecting and refusing to give and administer, and to permit 
and suffer to be giren and administered, such meat and drink 
as were sufficient and necessary for the sustenance, support, 
and maintenance of the body of him the said J. N., he the sud 
J. N., from the siud third day of May, in the year last afiore- 
said, until the twenty-eighth day of the same month, in the 
same year, at the parish aforesaid, in the coiintjr aforesaid, did 
languish, hfc, ifc, at in the precedent, antey ;». 210. 

The evidence is the same a» that mentioned^ ante, p.2\l et eeq, 
Imi in addition to it yoa must prove that J, N, woi the apprentice 
of J. S*9 or, at bast, acted as such. 

Indictment fir murder by poison, 

Middlesex, to mt : The jurors for oiv lord the King, upon 
their oath present, that J. S., late of the parish of B., in the 
county of M., labourer, not having the fear of God before his 
eyes, but being moved and seduced by the instigation of the 
dievil, and of his malice aforethought, wickedly contriving and 
intending one J. N., with poison, wilfully, feloniously, and of 
his malice aforethought to kill and murder, on the third day of 
May, in the third year of the reign of our sovereign lord lUng 
Geoige the fourth, with force and arms, at the puuh aforesaid, 
in the county aforesaid, feloniously, wiUiiUy, and of his malice 
aforethought, a large quantity of a certidn deadly poison called 
white arsenic, to wit, the quantity of two drachms of the said 
white arsenic, did put, mix, and mingle into and ^th a certain 
quanti^ of beer wnich the said J. N. was then and thereabout 
to drink, ^the said J. S. then and there well knowing that the 
said J. li. intended and was then and there about to drink the 
said beer, and the said J. S. then and there also well knowing 
that the said white arsenic, so as aforesaid by him put, mixed, 
and mingled into and with the said beer, to be a deadly poi- 
son); and that the said J. N., afterwards, to wit, on tne day 
and year aforesaid, at the parish aforesaid, in the county 
aforesaid, did take, drink, and swallow down a large quantity, 
to wit, half a pint of the sfud beer with which the sud white 
arsenic was so mixed and mingled by the said J. S. as afore- 
said, (he the said J. N., at the time he so took, drank, and 
swaUowed down the said beer, not knowing there was any 
white arsenic, or any other poisonous or hurtful ingredient 
jnixed or mingled with the sud beerj ; by means whereof h 
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tlie said J. N. (lien and there became sick and greatly ^Attem- 
pered in his body ; and the said J. N., of the poison aforesaid^ 
so by liim taken, dmnky and swallowed down as aforesaid, and 
of the sickness occasbned tiimby, from the said thnd day of 
May, in the year last aforesaid, nntQ the ttrenty-eighth day of 
the same month, in the same year, at the parnh aforesaid, in 
the ooonty afornaid, (fid langnish, ^^ tfe, ofiMtkepreeedati, 
Mif , p. 210. 

For the evidence m gee um y to mappart ikU indicimetitf tee 
ante, p, 211 ettey, 

Indidment fvr peiU treaton, 

Middlesex, to wit : The jurors for our lord the Kingy npon 
thdr oath present, that A« N., late of the paiish of B., in the 
county of M., widow, and late the wife of one J. N^, late of the 
same place, yeoman, deceased^ not baring the fear of God be- 
fore her eyes, bat bebig mored and seduced by the instigation of 
the deril, and of her malice aforethought, contriving, devi- 
sing, and intending him the said J. N. her late husband, tvith 
poison, wilfidly, feloniously, traitoroualy, and of her malice 
aforethought, to kill and murder, on the third day of May. 
fj^, aeintke ia$t precedent, oniy adding' the word traUorhnil^, a» 
weU at the worde ** wUJkUy^fehmmuijf"^* Ifthetreaeon were 
^ectedhy any other mode q^bUingr, the indictment can readily he 
/ramedjirom tome of the/oregoing ptecedentt* 

Evidence, 

Frore a murder, asdirected Mile, /». 211 efM^.; and prove the 
defendant to haye been the wife of J. N., or, at least, that she 
passed in society, or to her ndgfabours, as his wife, and was 
treated by him as such. If you fell to prove this, the defend- 
ant may, nererUieless, be found guUtv of the murder or man- 
slaughter. 1 Hale, 378. To couTict of the treason, the offence 
must be proved l)y two witnesses at least. Ante, p. 105. 

Indictment agatnit a woman fir the nutrder if her battard child, 

Middlesex, to wit : The jurors for our lord the iGng, upon 
their oath present, that A. S., late of the parish of B., in the 
county of M., spinster, on the tMrd day of May, in the third 
year of the reign of our sovereign lord George the fourth, at 
the parish aforesaid, in the county aforesaid, odng Ug with a 
male child, did then and there, alone and in secret, bring forth 
of the body of her the smd A. S., the said male child afire ; 
which said male child, so bom aUve as aforesaid, was by the 
laws of this realm then and there a bastard : And the jurors 
aforesaid, upon thehr oath aforesidd^ do fhrtiier present ttuit the 
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said A. S.> aftenraids, to wit, on the day and year aforeaaidy 
with force and anmiy at the parish aforesaid, in the county 
aforesaid, not having the fear of God before hir eyes, but 
being moved and seduced by the instlgatbn of the deril, in 
and upon the said male bastard child, in the peace of Ood and 
of our lord the King then and there bang, feiomously, wil- 
fully, and of her malic6 aforethought, did then and there make 
an assault ; and that the said A. S. did then and there felon- 
iously, wilfolly, and of her malice aforethought, fix, cla^, 
and press both the hands of her the said A. S., upon and around 
the neck of the sud male bastard child ; and that the said A. 
8., with her handf> so fixed, dasped, and pressed upon and 
around the neck of the said male bastard child as aforesaid^ 
him the said male bastard child then and there feloniously, 
wilfully, and of her malice aforethought, did choak, 8uffi>cate»r 
and strangle ; of which said ch<Miking, suffocation, and 
strangling, he tiie said male bastard child then and there 
instantly died : and so, 4*0. Hfc, as in the precedeHt^ aHie,,p, 
210. ^ the MUmg were by ether meatte, the ttaiement can 
readUjf be/ramedfiim one ef thefiregoing precedenU. 

By ^at, 43 G. 3. c. 58. s. 4, if the prisoner be acquitted if the 
murder, and it appear ipi evidence thai she did^ by secret burying y 
er otherwise, tndeavoar to conceal the birth thereof, the jury may 
find her guilty tff the concealment, and she shall thereupon be tm* 
prisoned for a time not exceeding two years, 

JBvidence* 

Prove that the prisoner was delivered of the duld, which i» 
usually done by circumstantial evidence ; see ante, p. 77, 78 ; 
prove that the child was alive when born, and was a bastard,, 
and that the prisoner concealed the birth of it ; and prove the 
murder, as directed ante, p.2llet seq. If you ful in proving 
the delivery, or that the child was a bastard, the defendant may 
still be convicted of the murder or manslaughter ; or if you 
succeed in proinng the delivery, and that the child was a bas- 
tard, and that the defendant concealed the birth of it, but fail 
in proving that it was bom alive, or fcul in proving the murder 
in other revpects, the defendant may nevertheless be convicted 
of the conoe»loient. 

Putting the lungs of the child into water, was formerly a 
verv usual test as to whether the child was bom alive or not : 
if the lungs floated, it was presumed that the child was bom 
alive ; ouerwise, if they sunk : at present, however, very 
little confidence is placed in tins test, as to the lungs floating^ 
particularly if the child were dead any length of time before the 
experiment was made. If the child appear to have arrived at 
its debitwn partus tempus, the presumption is that it was bom 
alive ; and if in addition to this, it be proved that there weru 
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marks of Tioleuce on the childy sufficient to have caused its 
death, the presumption becomes very strong indeed. 

As to the concealment : Upon the old statute, 21 «/. i. c. 27, 
(which made the concealment of the birth of a bastard child, in 
eifiBCt conclusive evidence of the murder,) if anvpersou, even an 
accomplice, were present at the time of the birth, R, v. Peof , 
1 EuU, P. C. 229, or if the mother called for help, or had pre- 
viously confessed her pregnancy. Id. 228., these drcumstanoes 
were hcdden to negative tiie concealment ; and they might pro- 
bably have the same eflbct under the present statute, 43 G. 3. 
c, 58. If the pnsoner made proviuon for the birth of her child, 
this also might be deemed a circumstance indicative of her 
intention not to conceal it. 1 Moit. P, C, 228. 

Indu^meHi /or adminisieriMg dmgs, to procure abortion y the wo- 
man not hkng quick with child, 

Afiddlesex to wit : The jurors for our lord the King upon their 
oath present that J. S. late of the parish of B. in the county of 
M., labourer, on the third day of May, in the third year of the 
reign of our sovereign lord George the fourth, feloniously, 
wilfully, and maliciously did administer to, and cause to be 
administered to and taken by one A. N., a large quantity of a 
certain drug called savin, to wit, two ounces of the said drug, 
with intent then and there and thereby to cause and procure 
the miscarriage of the said A. N., she the said A. N., at the 
the time of the administering and taking the said drug as afore- 
said, being with child, but not quick with child, to wit, at the 
parish aforesaid, in the county aforesaid ; against the form of 
the statute in such case made and provided, and agunst the 
peace of our lord the King, his crown and dignity, ^dd a «e- 
cond count, suhstOuHngfor the words, ** being with child but not 
quick with child," the words " not binng quick with child." y^dd 
also another set of counts, charging the defsndant with having ad" 
ministered, jfc. ''a large quantity of a certain mixture to the ju- 
rors aforesaid unknown," least you should fail in proving the 
drug really administered to he savin. 

Felony, imprisonment or whiffing or both, or transportation 
/or not more than 14 years. 43 G. 3. c. 58. s. 2. The statute 
extends to the administering any *' medicines, drug, or other sub" 
stance or thing whatsoever,*' or the using " any instrument, or 
<aher means w/tdtsoever," with intent to cause the miscarriage of 
any wtnnan not quick with cMkL 

JSvidence* 

To support this indictment, it must be proved that the de- 
fendant administered or caused to be administered or taken, a 
quantity of savin, or a mixture of some kind; and that he did 
this, with intent to procure the miscarriage of A. N. It is ira- 
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material, whetber in fact the drug or other thing admihitteited, 
were likely or calcnlated to canae abortion, or wliether A. N« 
wefe even with child at the time, or not; it is sufficient to prove 
that the defendant, imagining her to be with child, administered 
the drag, &c. wUh inietU to procure miBcarriage. R. y, PM' 
Kpsy 3 Camp. 74. Where the indictment charged the defend- 
ant with having administered a deeocHon of savin, proof that 
he administered an infitsum of savin, was holden to maintain 
the indictment. Jd* If it torn out^ in evidence, that the wo- 
man was quick with diild, at the time the drag, &c. was ad- 
mimstered, it should seem that the defendant must be acquit- 
ted : for this section of the act expressly extends to cases only 
where the drug is administered to women " not being, or not 
being proved to be, quick with child" at the time. 

JndicimeHiJbr the Uke^ if the woman were piick with child, 

Commencementf at hi the but ffrecedentA Feloiuously, wilful- 
ly, maliciously, and unlawfully did administer to, and cause 
to be administered to and taken by one A. N., (the said A. N. 
then and there being one of his said Majesbr's subjects) a large 
quantity of a certain* noxious and destructive substance called 
savin, to wit, two ounces of the said substance called savin, 
with intent then and there and thereby to cause and procure 
the miscarriage of the smd A. N., she the said A. N., at the 
time of the admimstering and taking the said substance as 
aforesaid, being qmck with diild, to wit, at the pfirish afore- 
said, in the county aforesaid : against the form cf the statute 
in such case made and provided, and against the peace of our 
lord the King, his crown and dignity. J[f^ there be aseg deubt at 
to the dntg admhdetered^ it may be prudent perhiqu to atate ii in 
^S^areni wajft^ m eeverid eotmti ; and add a count for administer^ 
ing^ ifc» ** a certain noxious auod destructive substance, to tiie 
jurors ttforesaid unknown,'* with the Wke intent. 

Felony f death. 43 G, 3. c. 58. «. 1. The worde in the act are, 
** any deadfy poiton, or other noxiout and destructive substance or 
thing:' 



To support this indictment, it must be proved : 
1. That the defendant administered, or caused to be admi- 
nistered to, or taken by A. N., the drug, &c. mentioned in the 
indictment $ or perhaps proof of any other substance or thing, 
^usdem generis, would be sufficient, as in the case of murder, 
^e ante, p. 211. and see R. r, Philip, 3 Camp, 74. It is not 
sufficient, however, that the defendant merely imagined that It 
would have the eiiect intended, as in a case under the second 
section of the statate $ vide supra s but it most also appear 






UMit the dwy ■dminbteffiid ww cither a << deadlT poiton/' or 
a '* PQsloat and dertraelif« mbataiiee or tiung." 

2. It nMMt be proved, that the drag ia mwitioa waa admi- 
iditeredwidKinteiittoprDeaethemiieainiigeofA.N. Whe« 
ther it were in £Kt a drof Ukdf or calculated to prodnee that 
effeety Mesis lobe iaunateiial,. profided the Intent be proved. 

3. It flMHtlw proved, that the nonan waa qniek with child 
at the time of tha oftaoe eoaunitted. In a case wliere ibe 
women herMslf gave ei^denee, and swore tiiat the had not felt 
the child aBve within her, £«wr«iMe J.heldtiMKttluseTideiice 
took tiie caie oat of tha atatnte, although the witnem also 
■wore Uiat the waa ia the fiiorth month of Imt pregnancy at 
tiietimey and flaeAcal peraoni prored that the child ia naoaUx 
aUre at that period. B.r.Pkia^,3Cm^77. 

IndUiwimUfir mm aOempt fo poi$om. 



PntMd mi in the tm fntedaH^ to the mmrk •^mtd tkm thtuJ} 
deadly poiaon caBed white anenic, to wit, two drachms of 
the siud wlute arwnic, [(W jnoa auijr ttttte it tu in the iaat prtet' 
4mt, if the dmg be not a deadly poioan,'} with intent then and 
there and tiiereby, feloidoadv, wHftilly, malicionfly, unlawful- 
ly, and of hiB malice aforethought, the said A. N. to poison, 
UU, and inurder : agunst the Unrmof tiie statute insuch case 
made and provided, and against toe peace of our lord the 
King, his crown and.digi^ty. 

fSony, death. 43 G, 3. c. 58r s. 1. 



Theevidsnoe is the same aa upon an indictment for murder 
hy poison, excepting, of course, that the prosecutor's death Is 
not proved to hare tsken place at all, or at least not until 
after the year and day from the time of administering tiie 
poison. 



Sect 2. 

Mmulmighter, 

IndietmieiUfir memeUmghter, 

The form of the indictment for manslaughter, in ordinary 
eases, is the same aa an indictment for murder, omitting the 
words ** efhie mdfof e^ofethemrkt* throughout, and the word 
** wmrder," fai the latter part of it. The evidence is slso Ae 
same, witii thisoKception : tiiat in murder, the prosecutor need 
only prove the homicide, without going into evidence of the 
rircmnstsnccs under which it was committed i ia manslaiigh- 
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ter, he must g^Te evidenee of all fhe Cacti of the case, so as ta 
prove the homidde to be manslaughter. As to the eases In 
which, a homidde amounts to mandanghter only, and not to 
murder, tee anie, p. 214 et seg. 

Manslaughter is a felony within der^y, and punidiable with 
burning in the hand, (or fine, and imprisonment not exceeding 
a year) and l e rfdture of goods and diattels. 

InHeimeiU for mtmtUmghigr by HMhtg* 

Middlesex, to wit : The jurors for our lord the King, upon 
Ihdr oath present that J* S., late of the parish of B., in the 
county of M., labourer, not having the fear of Godbefore his 
eyes, but being moved and seduced by the instigation of the 
devil, on the tmrd day of May, in the third year of the reigu 
of our sovereign lord George the fourth, with force and arms, 
at the parish aforesaid, in the county aforesaid, in and upon 
one J.N^, in the peace of God and of our kndthe King then and 
there bdng, fdonioudy did make an assault ; and that the 
said J. S., with a certam drawn sword, of the value of three 
shillings, which he the said J. S. in Ids right band then and 
there had and hdd, the said J. N. in andupon the left dde of 
the belly, between the short ribs of him the said J. N., then 
and there felonioudy did strike, stab, and thrust, (the sdd 
J. N. then and there not having any weapon drawn, and not 
having then and there first stricken the said J. S.) ; and that 
the said J. S.,' widi the sword aforesaid, to the add J. N., in 
and upon the left dde of the belly, between the diort ribs of 
him the said J. N., one mortd wound of the breadth of three 
indies, and of the depth of six inches, then and there feloni- 
oudy did give ; of wnich sd^ mortal wound the said J. N*, 
from the add third day of May, in the vear aforesaid, until 
die fifteen^ day of the same month, in the same year, at the 
parish aforaaid, in the county aforesaid, did langnidi, and 
langnidbinf^y did live ; on which fifteenth day of May, in the 
year aforenid, the said J. N., at the parish afovesaid, in the 
county aforesdd, of the said mortd wound died : And so the 
jurors aforesdd, upon ^dr oath aforesaid, do say, that the said 
J. S., the said J. N. in manner and form aforesaid, fdoniously 
did kiH and da^ : against the form of the statute in such case 
made and provided, and against the peace of our lord the King, 
his crown and dignity, ne intUetmeMi in tkit eate umaiiy c9Ht 
ebideSf agaiiut the form oftketiait$te ; i*a thU doea not teem to be 
neeetutry. See I Hak^ 468. 

FeUmyf death. 1 J. 1. e. 8. t. 2. ^ pnteen tt on on tiUatatntef 
however, very rarefy occurt infraetioe* 

mth a certain drawn tward.} Thii la proved in the wm 
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mamwr u In nmrder. It mint, however, appear to have been 
sach a weapon aa was likely, and calculated to produce that 
'< stab or thrust," intended by the statute. Vide ii/ra, 

JUMmm^.] In A. ▼. Aicibwr, Stf. 467, Glyn C. J. said 
that maBee mnst be proved. In order to bring a case within 
this statute. But this seems to be a mistake ; for the statute 
takes away clergy from a homicide under these drcumstances, 
" althoqgh it cannot be proved that the same was done of ma- 
lice afovrthought." 

DbiHrihtf »feA, tmd iktuH,'] The words in the statute are 
*< stab or thrust ;" and these have been holden to include not 
onW a staUnng or thrusting with a sharp instrument, but also 
a thrust with a blunt weapon, FhtU 300, or an incised wound 
wWkanyinstnmienL 6te 1 J/efe, 470. Kininc with a blow 
of a hammer, 1 HmmJL c, 30. a, 8, or the like, is not within 
the act ; and it is even doubted if shooting be within it. 1 
Haky 469, 470. But it is quite dear that a killing, by throw- 
ing a hammer, JR. v. WUUtmu^ 1 /le/e, 468. /iT. •/bit. 432, or 
even a sword or other pointed weapon, R. v. NeumuM^ I Ea»t. 
P. C. 248, or other instrument, at a man, at least at any dis- 
tance from him, b not within the act. 

The mid J, N, not having any weapon drawnJ] This must be 
moved. If the party slain had a sword, or even a cudgel in Ua 
hand at the time, or had thrown a pot or bottle, or discbaig- 
ed a pbtol at the party stabbing, It would be sufficient to take 
the case out of the statute ; I Hawk. c. 30. s. 8. R, v. Humeri 
3 Lev. 255 ; but it must be something likely to do the defend- 
ant au injury, and not merely a riding switch or cane, 1 Hak, 
470, or the tike. 

^tid not having Jirai ttrichen^ 4'^.] This must also be proved; 
for if the deceased had struck J. S. at all, before the £fttal 
wound was given, this takes the case out of the statute, even 
although J. S. may really have given the first blow. Fut, 301. 
1 HawK c. 30. e, 6. So, if two or more attack J. S., and one 
only of them strike him, and he thereupon stab one of the 
others, this will take the case out of the statute. A v. Bneh- 
ner. Sty. 467. 

And lastly, it must be proved that the deceased died of the 
wound within six lunar months from die time he received it. 
1 •/. 1. c. 8. 8, 2. 

If the prosecutor fril in the proof of any of the circumstances 
necessaiy to bring the case within the statute, still the defend- 
ant may be foimd guilty of the manslaughter at common 
law 
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Evidence fir ike irfendaM, 

Hie defendant moBt prove ather diat he is not ifnSltf of 
the homicide at all, or that it is only manslanghter at common 
law, or homidde ee tkfhuiendo, or by misadventure. 

By the third section of the statute, it is provided, that the 
act shall not extend to any person who shall kill another se 
defetukndo, or by misfortune, or in any other manner than is 
aferesaid ; nor to any person who, in keemng and preserving 
the peace, shall chance to commit manuaughter, so as the 
same shafl not be ooHuutted wittingly, willingly, and of pur- 
pose, under pretext and colour of keefnnff the peace ; nor shall 
ft extend to any person, who in chastismg or correcting his 
child or servant, shall, beside his intent and purpose, chance 
to commit manslaughter. Also, it has been holden, that when 
a man stabs another whom he finds in the act of adultery with 
his wife, 1 Hale, 486, or where a man is assaulted by ttiievcs 
in his house, and kills one of them, 1 Foet. 298., or where a 
man killed a buliff, who rushed into his liedroom early in the 
morning, and whom he did not know to be an oflioer : 1 Hakf 
470 : these cases are not within the act. 



Sect. 3* 
IndldmeHtfir m comm o n ammdt. 



Middlesex, to wit : The jurors for our lord the King 190B 
thehr oath present, that J. S., late of the pwish of B., in the 
county of M., labourer, on the third day of May, in the third 
year oif the reign of our sovereign lord George the fourth, with 
Awee and arms, at the parish aforesaid, in the county aforesaid, 
in and upon one J. N., iu the peace of God and our lord the 
IQng then and there bdng, did make an assault, and him ihe 
said J. V. then and there did beat, wound,and ill treat ; and 
other wrongs to the s^ J. N. then and thm did : to the great 
damage of the said J. N., and against the peace of our lord the 
King, his crown and dignity. J^^ ike aenmU were cemmiUed 
mmder d rem m eimmc et i^aggrmmihnf ymt mt^ eUUe them* 

Mkdemwm itr, ftmUkable withjhe or ia^prUcmmemif or hdh. 



Diinmkeem mmmU.'] An assault is an attempt to commit a 
fotciUe dime against the person of another : such as an at- 
^tCBpt to commit a battery, murder, robbery, rape, Ac. The 
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Ij f K m u i i !• •& inActment for an attempt to ooaunit a batterf ^ 
and alio iprabatleiy actually committed ; andif theprotecnlor 
ffOfv either, tiw defendant mutt be oonTieted. St^utf at 
Moiber with a cane, sticky or fiat, although the party string 
ndaMi hii ahn ; 2 JK». jihr, 545. A 45 ; drawing a sword or 
bayonet, or throwing a bottle or glaaa» with intend to wonad 
oritrike; ncaenting a gun at a man who is within the distance 
to which ne gut will carry } pointing a pitehfoilc at him^ 
iHien within reach of it ; or any otbor act indicating an in- 
tention to ve Tiolence agahist ue person of another, is an 
asnnlt. 1 Hmgk, e. 62* «• 1. Mere words, howercr, can never 
amoont to an assault. Id, So, if a man strike at another, bnt 
at such a distsnce that he cannot by possibility touch him, it 
Is no assault. Cam, Dig* BtOiery, C. 

Did bmif wmmd, tmd iil ItmI.] A battery, in the kgal 
acceptation of the word, includes beating and wounding. To 
beat, also in the Ugal acceptation of Sie term, means not 
mordy to strike forcibly with the hand, or a stick, or the like, 
but indndes erery touching (however trifling) of another's 
person, in an angry, reven^eftil, rude, or insolent manner : 
1 HmmJL c, 62. «. 2 : as, for mstance, tlunsting or pushing him, 
in anger; Per HolL C. J, 6 Med. 149 $ holding him hj the 
arm ; spitting in his fooe ; 6 Mod, 172 ; jostling him out of 
the way; 6 Mod. 149 ; pushing another man against him ; 
BuL y. P. 16 ; throwing a squib at him ; 2 IT. Bi, 892 ; 
sticking a horse upon wliich he is riding, whereby he is thrown ; 
1 Mod, 24. W. Jam, 444; or the like. If a man strike at 
another with a cane or fist, or throw a bottle at him, or the 
lUee : if he miss lum, it is an assault ; Fide ngiras if he hit 
him, it b.a battery. A woundfin^ is where the violence is so 
great as to draw blood, by strikmg or stabbing with sword, 
knife, or other instrunient ; or by diooting, or by striking with 
a cudgel, or fist, or the Uke. 

And other wrongs.} Under the aSa enormia, 3rou may give in 
evidence any circumstance of aggravation attending uie as- 
sault and battery, not of itself amounting to a distinct tres- 
pass. 2 PM, Ev. 136. 

JSMdenee for the d^fandant. 

The defendant must prove, dther that he is not guilty at all; 
or that the facts of the case do not amount to an assault or 
Battery ; or that he was Justified or excused in law, in what 
he did. The two first d^ences are always given in eridence 
under the general issue, both in dvil and crimliid cases.; 
natter of justification or excuse, b spedaUy beaded in dvil 
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actions, bat always given m erldenoe under tbe general Isnie 
in criminal cases. 

1. It is a good defence to profe that the alleged bettery 
happened by misadTentnre. If a horse ran away with m 
rider, and ran against a man, it is no battery. QiVSmt r. Ptp^ 
per, 2SalLe37. If a soldier, in his ranks, disdiarge his gnn, 
and a man nnezpecCedly pass before him at the time, and be 
hart by it, it is no battery. MooTt 864. Hob. 134. mtdtee JLt. 
OUL 1 Sir. 490. And there are many cases of accidents idiidi 
cannot lie set ap as a defence in an action for a batteiy» tiiat 
would certainly be a good defence upon an indictment : in 
dyil cases, the accident must have been inentable, to operate 
as an excuse: 2 Ao. Air, 548. O, Hob, 134. Jtfoor, 864. and 
tee Sir, 596 ; bat in criminal cases, it may be deemed a gene- 
ral rule, that the same fects which would make a killing 
homicide by misadventure, eee mte, j». 214, &c will be a good 
defence apon an indictment for a battenr. 

2. It is a good defence to prove that tte alleged battery was 
merely an amicable contest : as, that he wresUed with the pro- 
secutor for a wager. Gdm. Dig, Plemder, 3 3f. 18. So, that it 
happened by acddent whflst the defendant was engaged in 
some sport or game, wliich was neither unlawftil nor danger- 
ous, eee mUe,p, 223, is a good defence. 

3. It is a good defence to prove that the elleged battery was 
merely the conecting of a child by his parent, tiie correcting 
of a servant or scholar by his master, or the punishment of a 
eriminal by tiie proper officer. Com, Dig, Pleeder, 3 3i, 19. 
i Hmek, c. 60. e. 33. c. 62. a. 2, and eee 2 B. if P, 224, pro- 
vided the correction be moderate, in the manner, the instm* 
ment, and the quantity of it, or that the criminal be punished 
in the manner appdnted by law. beanie, j».221.229. ItMS been 
holden that the defendant may justiAr even a maihem, if done 
by him as a military officer, for disobedience of ordeis. Leme» 
V. D^berg, BuL N. P, 19. 

4. It is a good defence, in justification even of a wounding 
or maihem, to prove that the prosecutor assaulted or beat tbe 
defendant first, and that the defendant committed the alleged 
battery merely in his own defence; 1 Sid, 246. I Re, Rtp, 19i 
2 Sedk, 642. 3 Salk, 46 ; if lie prove an assault merely, as, for 
instance, that the prosecutor lifted up his staiT and offered to 
strike hfan, it is sufficient to justify the defendant's striding 
him ; for he need not, in such a case, stay till the other has 
actually struck him. BuL N, P. 18. 2 Be. Abr. 547. /. 37. So, 
a husband nuv justify a battery in defence of his wife, a wife 
in defence of iit husband, a parent in defence of his chUd, a 
chUd hi defence of his parent, a master in defence of his ser- 
Taat,and a servant in defence of hismaster.2ii9..<^Sr.546.X>. 
1 Hm^k. e. 60. «. 23, 24. But in aU these cases, the battery 
must be such only as wss necessary to the defence of the party. 
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orhitnlatioa; fiwifH were ezeeMhre, if It w«re greater thaa 
WM aeoetnrj for mere deleiioe» the vfior aaanlt will be no 
jostiflaitloo. AA N, P. 18. A3m, ft wfll be a tnfficient 
antwer to thb defenee, to pvore diat the first aaaanlt wai 
JMtUaUe. Cmr. Dig. Pieader, 3 M. 15. 1 SMk. 407. Gut*. 



5. Hie defendant may jostiiy a batterj, bj proving that he 
co mmitte d it in defence of liit pomearion ; aa, for instance, to 
retB'Te tlie proaecntor oat of liia cloae or liouae, Lmtw. 1435. 
Hmrim. 358, or to prevent Um fipom entering h, 2 /ii. jAr, 
548.A25y toicatiainliimikmntakuigordestroTingbiagooday 
dcc.» 2 it*. Abr. 549./. 7, fitmi taking or rescuing cattle, Ac. 
in his custody upon a distress. Id, L 10. 2 Bro. Emi. 260, or 
tlie like. In tlie case of a trespass in law, merely, witliout 
aetual force, tlie owner of tlie dose, dec. must first request the 
trespasser to depart, before he can Justify laying bis hand on 
him for the purpose of removing him ; and even if he refase, 
he can only Justify so much finfce as is necessary to remove 
him. 8 r. Jl. 299. SeeiRn, Ahr. 548. L 35. 45. 2 iSkll.641. 
But if the trespasser use force, then the owner may oppose 
force to force ; 2 Satk, 641. 8 r. A 78 ; and in sudi a case, if 
he be assanlted or beaten, he may Justify even a wounding or 
msihem, in self defence, as above mentioned. In answer, 
however, to a Justification in defence of his possesnon, the 
other ptfty may prove tiiat the battery was excesnve, SMm, 
387. Lmiw. 1436, orjustily the slleged trespass on the defend- 
ant's possearion, by proving tliat m had a right of way over 
the dose, or the like. 

6. It is a good defence to prove that the defendant, as an 
officer of justice, arrested tbe prosecutor by virtue of a certain 
writ or process, wliich is the aUeged battery complained of. 
2R^Akr. 546.^. A sherilf's officer, however, can only 
Jostiiy laying his hand upon a man, in onler to arrest him upon 
a writ or process ; unless he resist, or an attempt be made to 
rescue him ; 1 L. Raym. 229. 2 Sir, 1049 ; and even then, he 
can Justify no greater degree of force than was neceeaary in 
order to secure his prisoner. And the same aa to officers of 
Justice, and persons acting in their aid, arresting on suspicion 
of felony, witiiout warrant ; and'aa to private persons arrest- 
ing men committing felonies in their presence. Set amir, |». 
228. So, a man may justify laying his hand upon another to 
prevent him from fighting, or committing a breach of the 
peace ; Com, Dig, Pkadery 3 AT. 16 $ or to prevent him firou 
rescuing goods taken in execution, 3 Leo, 113, or the like. 
Seel Mod, 168. 2 JRo. i#6r. 546. 1. 40. Yet even in these cases 
he must not use more feoroe than is requisite to restrain the 
other party; otherwise he cannot avail himself of the threat- 
ened brauch of the peace, &c. aa a Justification. 



AuakU. 245 



IndktmaU for tm aggrtnated uuemU^ 

CommaummeHi, at oHte, p, 241.] in and upon one J. N., in 
the peace of God and oiir lord the King then and there belng» 
did make an asaanlt, and him the said J. N. then and there 
did beaty wound, and ill treat ; and that the said J. S.» with 
both his hands, then and there yiolently cast, fivtng, and threw 
the said J. N. to, upon, and against a certain brick floor there, 
and him the said J. N. in and upon his head, neck, breast, 
back, sides, and other parts of his body, with both the feet of 
him the sud J. S. then and there yiolentbr and grieyonsly did 
kick, strike and beat, giving to the said J. N. then and there, 
as well by such flinging, casting, and throwing of him the said 
J. N., as also by such kicking, striking, and beating of the said 
J. N. as aforesaid, in and upon the head, neck, Ineast, ndes, 
back, and other parts of the body of him tne said J. N., divers 
bruises, hurts, and wounds, so that his life was greaUy des- 
paired of ; and other wrongs, ^c. at in theprecedeni, ante, p, 
241. j^til a counifor a common attauU» Ante, p* 241. 

jit to the evidence. See ante, p. 242, et teq. 

Indictment for attaulting a woman juidl with child. 

Commencement, at ante, p. 241 .] in and upon A., the wife of 
J. N.,- in the peace of God and our lord the Khig then and 
there bdng, and also then and there bdng quick with child, 
did make an assault, and her the said A. then and there did 
beat, woimd, and ill treat, so that her Ufe was greatly despaired 
of, «id by reason whereof, she the sidd A«, afterwards, to wit, 
on the day and year last aforesaid, at the parish aforesaid^ in 
the coun^ aforraaid, did bring foith the s&l child dead ; and 
other wrongs, ifc, at in the precedent, ante, p, 241. ^idd a 
count fw a common attault. 

At to the evidence, tee ante, p» 242^ et teq. If theehildwere 
bom aUoe, and died afterwardt ef the injwriet received by it when 
the mother woe beaten, the i^fence would be murder. 3 Intt, 50. 

Indktmentfitr an attautt with intent to murder. 

Commencement, at ante, /i.241.] with a certain iron bar 
iHiich he the said J« S. in his right hand then and there had 
and held, in and upon one J. N., in the peace of God and our 
lord the King then and there being, did make an assault, and 
him the said J. N. with the said iron bar then and there did 
beat and wound, with intent him the said J. N. then and there 
feloniously, wilfully, and of his malice aforethotvht, to kill 
and murder ; and other wrongs, Sfc, at ante, p. 241. ^dd a 
count fhr a common attault. 



US 

T» mmiitiaim the Jtni emmif ike mumdi meet he nek, tkei if 
AaikkadtMsmedUwemidkaeeieemmMrder. JLT.M^tm, 1 Emeif 
P. C» 411. Hemee ike nece$eity rftke aeeendemmt* 

ludietwuni fir tUMmg witk htteitt to mmrder. 

Middlciftt to «it I Tlie jmon for oar knd the fOag,. upon 
their oath pratent that J. S.» late of the pariah of B.» in the 
county of M., lahoorer, on the third day of MaT> in the third 
jear of Uie rdgn of oar sofereign lord Geoige the fimrth, with 
iteve and armay at die pariah aforesaid^ in the ooan^ afore- 
•ddy in and upon one J. N., a nlject of oar said lord the 
King then «m1 tiiere bdng* feloaioaalyy wiUnllj, nia]idoaabr» 
and anlawfallj did make an atiaolt ; and with a oertun knire, 
which he the nid J. S. in hia right hand then and there had 
and held, the said J. N. in and apon the right side of the belly, 
between the short libs of him the said J* N., then and there 
feloniooslyy wilfoUy, maficiooaly, and anlawfnlly did strike, 
stab, and cat» with intent in so iobig, wilfully, and of his ma- 
lice aforethongfat, to kill and morder the said J. N.: against 
the form of t£e statute in such case made and provided, and 
aaainst the peace of oar lord the King, hia crown and dig- 
ntty. (2d Cowtf.) And tlie jnrors aforesaid, upon their oa& 
afoiresaidydo foither present that the said J. S., afterwkids, to 
¥rit, on the daj and year aforesaid, at the parish aforesaid, in 
the connty aforesaid, [8fc, atmtkeltut comn//] with intent, 
in so doing, to disfigure him the said J. N.i against the form 
of the statute, ^c. (SdOmitt.) ttmeae tkebuif with intent 
ill M doing, to disable him the said J. N. : against the fonn^ 
^. (iikCatmi.) tame mstke kit i with intent, insodoing,to 
do some grierons bodily harm to him the said J. N. : agmnst 
the form, ^c. Tm may add dker ceeaUt, wken neeettaty, 
ckargimg the qfknce te kave been conmutted with intent to rot, er 
with intent to obttruet, reritt, or prevent the apprekemtian of J. S., 
or any f^hie aec o mp Hcu ^fir am ^ffeneefir wkiek they wUght laat^ 
fitty be apprehended or detained. 

Felony f death, 43 0, 3. c. 58. 

Eoidenee* 

Felomouify, wiffidfy, maHeumtiy, ^rv.] The ofibnce most be 
prored to haTc been committed onder sach drcumstancea, that 
if deatii had ensued it would hare been murder ; otherwise the 
defendant must be acqidtted, 43 O, 3. c. 58. See ante, p. 
214, &c. 

With a certaiH knifi, ^-c] lids b prored in the same man- 
nfr as in murder. See ante, p, 211a ftc. It must appear, bow- 
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ever, to hare been tneh an initmnieni aa wis oJcnlrted to 
ioffict an incised woimd. 



In and upon the right tide, ^.] Tlus is prored as In morder. 
See ante, p. %U. 

Did Hrihe, etahy andcut^ An indsed wonnd mnst be proredi 
a mere oontased or lacerated wonnd is not within tliis daase 
of the act. 1 Amm/, 859. 

The statote extends to three spedes of assanlts : namely, 
1. To ** shoot at" any of his Majesty's subjects ; 2. To *< pii- 
senty pointy or lerel any kind of loaded fire arms, and attempt 
by drawing a trigger, or inany other manner, to dischafge the 
same," at or a|^dnst him ; 3. To ** stab or cut" him. And 
each of these mar be done with any one of the following in- 
tents : namely, 1. To murder ; 2. To rob; 3. To maim ; 4. 
To disfigure ; 5. To disable ; 6. To do some grievous bodily 
harm ; 7. To prevent the lawful apprehension or detention of 
the defendant, or of some of his acoomplices» for an offence fot 
wliich they m^t lawfully be apprehended or detained. 

ffUh UUeni, jfc] The intent must be proved as laid ; hence 
the necessity of several counts, chaiging the offisnoe to have 
been committed with diflbxent intents. Tiie intent, of course, 
can be proved by presumptive evidmice only. See ante, p. 78« 
65. Where the intent charged is to prevent apprehennon, 
&c, it must be proved that the par^ who attempted to appre- 
hend the defendant, dec, was legally authorized to do so, J?, 
V. Dyeon, I Stark Rep. 246, and that the defendant was ap*- 
prised of his intent B. v. Rtdkttt, 3 Camp, 68. 

Indictment fir ehooting at aperton, with intent to murder. 

Commencement, as in the last precedent."] in tlie county afore- 
said, with a certain gun, then and there loaded with powder 
and divers leaden shot, which he the said J. S. in both his 
hands then and there had and held at and against one J. N., 
a subject of our said lord the King then and t&re bdng, felon- 
iously, wilfully, malidously, and unlawfully did dioot, with 
intent, ifc. at in the last precedent. Aid a count on the Blaeh 
Act, at in the precedent, pott, p. 248 ; andatet rfcounttframed 
from the next precedent, if U be douitjful whether the (fun actuaity 
wenti^. 

Felmg, death. 43 O.3. e.58* 

Evidenee» 

Prove that J. S« shot at J. N. with a gun or pistol, &c. as 
in murder ; and prove this to have been done under suph 
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drcuaftaaceiy thai if death had ensned it would have beefl 
murder. Prore the intent^ as laid in lone one of tlie coauti; 

ImdklfmaU fw teveOkig a pittoi ai a pen&m^ wUk uOmi to 



CmmmeitcemeiU, mt anie^ p, 246.] in Uie conntj afiMnesaid, 
certain loaded fire armi. to wit, a certain pistol ^en and tliera 
loaded with powder and one leaden ballet, at and against one 
J. N .9 a snliiiect of onr said lord the King then and there beings 
feloniously, willnlly^ malicionaly, and imlawfolly did present, 
point, and le?el, and did then and there, bv drawing the tiWer 
of the said pistol, feloniously, wiMilly, maudonsly, and unbw- 
iiilly attempt to dischai^ the same at and against tlie person 
of ttie said J. N. : with intent,drc. ms m the preetdmim mte, 
/1. 246. 

Plore that the defendant presented a pistol or gun at J. N , 
and attempted, by pulling the trigger, to dischai^ it at him $ 
and pro?e this to na?e been done under such circumstances 
that if deatli had ensued it would hare been murder. Prove 
the intent as under the last two precedents. 

Inikimeni cm the Bladk Ad^for tkooting' ai another* 

Commmcemenip at ante, p. 246.] in the county aforesaid, 
intfa a certain gun then and there loaded with powder and 
dirers iMden shut, which he the said J. S. in both his hands 
then and there had and held, feloniously, wilfully, and malid- 
onsly did shoot at one J. N., he the said J. N. bdng tlien and 
diere in a certain dwelling house of him the said J. N. [or iu 
a certain place and King's highway called Fleet Street] there 
idtuate : against the form of the statute in such case made and 
prorided, and i^;ainst the peace of our lord the King, his crown 
and dignity. The vemte mtuf be laid m oiijf emmijf, ai ike apiUm 
of the protecaior* Aaiey p. 3. 

/Ubfly, dtaih. 9 0. 1. r. 22. «. 1. Thewordeofiheeiaiaieare: 
** or ehaO vdffkily amdmaOdousfyehooi aianypenon m any diffeU" 
tag hoate or other jUace** 



1. Prove that the defendant discharged a loaded gun or pis- 
tol at J. N. Where a man, imagining ttiat another was passing 
through a particular part of a hedge, fired in that direction, 
when in feet the man had passed through tlie hedge in an 



^uauU. 249 

opporite directum : this was holdea not to be within Uie tta« 
tate. R. T. Bu^^mm, 1 Leack^ 224. 

^ 2. The place wliere J. N. is alleged to baY« been at the 
time, 18 matter of load description^ and most be pnnred ai laid. 
See ante, p. 14, 15. 62. Therefore, if the place were aHeged 
in the indictment to be the hooae of A.» and it appeared in 
CYidence to be the hooie of B., the variance would be fatal. 
A y. Durmir, 1 Iseaeh, 351. It maj very well be doubted, 
however, if it be necessaiy to spednr any place in the indict- 
ment, for the statote says, *<dwelliiw hooae <rarA0r|>lM»;" 
bat being alleged, it mntt it seems be prored as laid. Jd. 

3. Tlie olfonce must be proved to ha?e been committed vn- 
der such drcnmstanoes, that if death had ensued, it would 
have been murder. R. t. Qadmmm, 1 Lmd^ 417 \ 

Commencemenif at tmie, p, 246.] in the county aforesud, in 
and upon one J. N., asiAject of our loid the King, in the peace 
of God and of our said knd the King then and there bdng, on 
purpose and of malice aforethought, and by lying in wait, 
feloniously and unlawfully did make an assault ; and that he 
the said J. S., with a certain knife, which he the said J* S. in 
his right hand then and there had and held, the nose of the 
said J, N., on purpose and of his malice aforethought, and by 
lying in wait, then and there unlawfully and felonioudy did slit, 
with intention in so doing, the said J. N* in manner aforesaid 
to maim and disfigure : against the form of the statute in such 
case made and provided, and against the peace of our lord the 
King, his crown and dignity. 

FeUmy^ death, 22 & 23 C. 2. c. 1. «. 7. T^ttaiuie extendi te 
cMiHng oat or diaabUng the tongue y putting out an eye, eUtttng the 
notear Upy and cmttimg iff er ditdbUng amy Umb or member efanf 
eulffect qfkii Alajetty, with intent to maim or dit/lgure, 

Eoidence* 

On ptarpote and iffmaUce aforethamght,'\ This ofibnce must be 
committed under such circumstances, that if death had ensyed 
it would have been murder. 

By lying in wait.'] This does not imply concealment, but 
merely that the defendant waited in some particular place for 
the prosecutor, intending to wound or maim him as soon as he 
should arrive. Where a gentleman apprehended a boy picking 
his pocket, and whilst taking him along the street, one of the 
boy s accomplices passed a little way before the gentleman, 
and wuting until he came np, gave hmi a blew of a knife across 



tbe hee, iiyinf • " Damn yon Sir, let the boy go :*' thb mm 
holden to be mtj/ingin mJt. JL t. CmroieimL 1 AbT, P. C. 
394. Wbere a carter, p e MJny along the itieet with hie cut 
loaded, was att a Ae d bw a gang of tuefea, whom he at that 
time socceeded in beating off; bnt in paaidng with hia cart 
loaded, by tbe aame plaee, on the following efening, he waa 
attacked by seyeral penona, and npon some of them dying out 
to others, << Damn yon, where are rout kniTee," the primer 
immedtately wounded the carter in the fiice with a large lodfe ; 
and at die trial the carter aaid that he could assign no motiTe 
for the attack, bnt revenge for his hsTing beaten off the tUevea 
the erei^ig before, for they did not rob the cart when they at- 
tacked him tbe second time : this was holden to be a lying in 
wait. R, r.Miiif, I Letuk^ 359. Bat where a former's senrant 
caoght the defendant steaUng tomips in his master's field, and 
the defendant immediately strode him with a knUe, and sBt 
his nose, this was holden not to be within the statute, as 
there was no lying in wait. R. y. TIdbier, 1 LtacJk, 187. mud 
see R. T. hfack^ ei aL 1 EaU, P, C. 399. 

ffith a certain hdfi, Sfe."] This is proved as in murder. See 
Mte,p.21U 

The note cftke said J, iV. dSuf «6V.] A wound acrois the nose, 
so deep as to render the bone i^ible, R. T. Cmmi ei ei, 
1 Lemchy 55, or which went through into the nostril, bnt tbe 
edge of the nostril' was not cut through, R. t. Coke et mL 
6 St. 2V. 212, has been holden to be a slitting of tbe nose with- 
in the meaning of this act. 

Wiih UaenHon to maim tmd diafigvn, 9(e^ In the case of R, 
T. Coke and Voodbum, 6 St, TV. 212, the defendants had the 
eftontery to set up as a defence, that the assault was commit- 
ted by them witii intent, not to maim or disfigure, but to mur- 
der ; tlie court however held, that if a man atUck another with 
intent to murder him, with an instrument which cannot bnt 
endanger the disfiguring of liim, and in such attack happen 
not to kill, but only to disfigure him, it is within the statute. 
The defendants were accordingly convicted and executed. 4 Bi. 
Com. 207 n. 

Indictment far an ateautt en accCMnt efmametf wen aiplay. 

Commencement, at ante, p, 241.]did beat, wound, and ill treat, 
on account of certain money before that time, to wit, on the 
day and year aforesaid, at the parish aforesaid, in the county 
aforesaid, won by the said J. N. of the said J. S., by then and 
there gaming, playing, and betting at a certain game of cards 
called nmge et uoirf to the great damage of the said J. N., and 
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agidiiftC the peace of onr lord the King, hli crown and Sgi^tf. 

t^namrfthegtme. Addaboa camifir a t o m m m atttmUj « 
mfe, p, 241. 

ForfkUitrt ^ gaodi ami i^atieb, and two yean imp/Umimmf* 
9 Ann. c. 14. «. 8. 

Bvideneem 

Prove the aaaaolt, ai directed anie^ /»• 241 et»eq, $ and prore 
it to have been committed on acooont of money won at play, 
aa alleged in tlie indictment. It it immaterial wbether the 
assanit took place at the time the partiea were gaming, or af- 
terwaidfy provided it be proved to hare been committed on 
account of the money won at fday. it. t. Darky , 4 JSatif 174. 

Indktmeni fir a$$atdiing a contUMe in the ateeaHon of hit 

office. 

Co m m mee m eni f at ante^ ;». 241.] in and upon one J. N* (then 
being one of the constables of the said paxish of B. in the 
county aforesaidy and in the due execution of liis add office 
then and there bdng) did make an assanlt, and liim the saki 
J. N.y BO being in the due execution of his said office aa afbre- 
saidy tlien and there did beat, wound, and iU treat ; and other 
wrongBy ^.aein tkepreeedeni^ mnUy p. 241* Add a emmUfir a 
common ammtty at ante, p, 241. JPfom this precedent am indki'- 
aunt may roadUy heJVtmtdfer an atooMAupon any otAerpubUe 
oj/Uer in the eaeeation tfkit office. 



Prore an assault or battery, as directed ante, p, 241. It is 
not necessary to prove J. N.'s appointment aa constable ; 
proof that he was accustomed to act aa such, will be sufficient. 
Ante, p. 2X7. 1 Batty P. a 315. Per Batter J., 4T.1L 3C6. 
andteeArek.Pi.^Eo.^2. Prove, liowever, that he was in 
the legal execution of his office at the time he was assaulted. 



Jndiciment for a ttat U tin g a gamekeeper in the execation of hit 

doty. 

Onmnencementy at ante, jR» 241.] at the parish aforesaid in 
the county aforesaid, and within a certain manor called  » 

there situate, in and upon one J. N. (then being gamekeeper of 
the said manor, duly deputed, authorized, and ap]^inted fay 
O. H. Esqidre, then and yet lord of the said manor) in the due 
execution of Ids said office of gamoekeeper of the said manor 
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thm ftnd thera beinCf did make an MiMilt» and Um tbe laSd 
J. N.y fo hdag in £e exeention of hia said oAoe aa aforeittd» 
then and thtn did beat»woiuid» and ill treat; and other 
wnag^ijfc. m in the prwtimifmte, p. %il. Adda cemni for 



7%ee9 i d tm9 wuiy be thmligt §9 tkat n fti bt d io mqipart th» Uut 



J Mktmati fir mmMitg a euUedor efa hmpike, in the «re- 

ciOian cf kit office. 



t, OM mle, ;». 241.] in and nponone J. N. (then 
and there being one of the coUectora and receivera of the 
moniea payable by Tirtoe of a certain act of iMfflianient, made 
in the thirteenth year of the reign of hia late Majesty King 
George the third, intituled << An act to explain, amend, and 
reduce into one act of pailiament, the general lawa now in 
being for regulating the turnpike roads in that part of Great 
Britain called Engluid, and for other purposes") in the due 
execution of his office of collector and receirer of the said 
monies then and there being, did make an assault, and him 
the said J. N., so bemg in the execution of his said office as 
aforesaid, then and tlwre did bei^ wound, and ill treat ; and 
other wrongs, 4fv. ct m tkepreeedeiU, tade^ p. 241. Add a cmmt 
for s couunoH attotdi* 

The evidence nutjf be similar to that r cf dr ed to eappoft the iaat 
two preeedentt. 

Indictment fir an aeumlt, with intent to tpoil the cbthet of 

another. 

Commencement, at ante, p, 241.] in a certain public street 
and highway there ntnate, called Holbom, in and upon one 
A. N., in the peace of God and of our lord the King tnen and 
there being, feloniously, wiUuIly, and malidously did mske an 
assault, with intent the garments and clothes of her the said 
A. N. wilfully and maliciously to tear, spoil, cut, and defoce; 
and that the said J. S., certain garments and clothes, to wit, 
one silk gown of the value of tUrty shillings, and one cotton 
shawl of the yalue of ten shilliiigs, the clothes, garments, 
goods and chattels of the said A, N,, and on the person of the 
said A. N. then and tiiere in wear being, then and there, in 
the said public street and highway, feloniously, wilfully, and 
malidously did tear, spoil, cut anid defoce : against tfaie form 
of the statute in such case made and proTided, and against the 
peace of our lord the King, his crown and dignity. 

JMmy, teven years transportation, 6 Qeo, \, e, 23. 1. 11. 7%e 
words in the act are ** tear, spoil, cut, bam, or d^ace," 
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Evidence, 



1. Prare an assanlt, as directed onle, p. 241, ei eeq. Prove 
it to hare been committed in a public street or highway, as 
mention^ hi tlie indictment. Pfove it to baye been done wil- 
fully and maUdooBly. And pfrore it to have been done with 
intent to tear, spoil, cut, or defoce the clothes of A. N. Where 
a man followed two young ladies in the street, using the most 
insulting and indecent language to tliem, and after a while 
struck one of them a blow on the hip with a sharp instrument, 
which wounded her, and also cut her clothes : the judges held 
the case not to be within the statute ; for the primary object 
of the defendant was, not to spoil the clothes, but to do an in- 
jury to the person of the prosecutrix. R. y. WtUiams, 1 Leach. 
529, 1 Ea»U P' C* 424. 

2. Proye that the defendant actually tore, spoiled, cut, or 
defaced the clothes mentioned in the indictment, or some of 
tiiem, and that such clothes were the property of A. N. 



Sect. 4. 



Fe^ impri$omnaU, 

IndHdmeni fw on atetudi, and fake (mpritomneni, 

Bliddlesez, to wit : The jurors for our lord the King upon 
thdr oath present, that J. S. late of the parish of B. in the 
county of M., labourer, on the third day of May, in the third 
year of the reign of our sovereign lord George ue fourth, with 
force and arms at the parish aforesaid in the county aforesaid, 
in and upon one J. N., in the peace of God and of our lord the 
King then and there being, did make an assault ; and him the 
said J. N. then and there did beat, wound, and ill treat ; and 
him the said J« N. then and there unlawfiilly and injuriously, 
and against the will of the said J. N., and also against the laws 
of this realm, and without any legal warrant, authority, or 
reasonable or justifiable cause whatsoever, did imprison, and 
detain so imprisoned there for a long space of time, to wit, for 
the space often hours then next ensuing * ; and other wrongs 
to the said J. N. then and there did : to the great damage of 
the said J. N., jEuid against the peace of our lord the King, his 
crown and dignity,^ If any money were extorted frem the jfrosecu" 
tor, for eettitig him ai Uberty, then add an averment o/it, tmrnedt" 
ately after the above asterieky at thus t then next ensuing, and 
until he the said J. N. had paid to the said J.S. the sum of five 
pounds and five shillings, of the monies of the said J. N., for 
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hit eBlaifBOMiit ; and odier wioiigiy 4^. at mbmi. AM m 
€mmifir a t a am m tmmUif «« mle, |». 241 . 
Miiaitmmimr at cawiiii kWf pmt S skab le wiik JIm <r iwy r ii w i " 



MnUktifOBAf tit 

AH Uie proieciitor hM to pfore, b die impriioiiiiieiit ; it is 
ftur the defendaiit to diew that he WM jiiitifiad in what he did, 
and that the impriaonmentwaa lawftd. 

And erery oonfinemeot of the penon is an impriionmenty 
whedier it lie in a common prisout or in a pvifate honaey or in 
the itodkay or eyen by ftirciblT detaining one in tlie public 
ttreeta. 2 Jtut, 589. CVv. Cmr, 210. Cbm. Dig, Imftit om umt Om 
But whoe a magiatrate'f wairant wai shewn by the constable 
wlio had the ezecntion of it» to the person named in it, and he 
thereapon» witlioat oompnldony attended the constable to the 
magistrate, and v^on examination wasdismissed: this it seems 
was not an imprisonment. 2 New; Rep. 211. 

If the proeeentor fidl in proving the imprisonment, he may 
proceed to prove tiie second coont fiir tiie assaolt and battery, 
aa directed flNle, ji. 241. 

Emdemeefiirtked^mimt. 

Hie defendant most either raoTe tiiat he did not imprison 
J.N. at an, or he most Justify ue imprisonment. Tlegroanda 
opon wliich an imprisonment can be justified, may be consi- 
dered under tiie foUoiring heads. 

Arre^ muder cMi ynoete.'] An arrest under mesne process 
issuing out of any of tiie superior courts, if legulsr, and rtgH' 
Isriy executed, may be justified, not only by the officer who 
made it, but also by the plaintiir and his attorney, whether in 
fiict tliere be a cause of action or not ; for if there be no eause 
of action, tlie party's only remedy is agabst the plaintiif, by 
action on the case for mancJooslynolding liim to bail. /Ml. t« 
Bromdbtmk, 3 T. 11.193. Rowland Y.Feaie, Cowp.lS. Inorder 
to justify under mesne process, lioweTer , it is essential to shew 
that it was returned. Cewp, 18. 2 Ro. Ahr. i63.pl. 9, 18. 
Farteec. 379. 

An arrest upon a ca. m» out of a superior court, if legulsr, 
and regulariy executed, may be justified 1»y tlie officer wlia 
executed it, whether there be a judgment to warrant it or not ; 
1 Lev.95. 3/^.20. I Salk.i09-y but if the pli^tiff or his at- 
torney would justify under it, he must shew such a judgment 
as wiU warrant it ; Per Holt. C.J. Carth. 443. Barker y. Bra" 
ham et al. 3 ^ilt, 368, 2 W. Bl. 866 ; and therefore, where 
a ca. sa. was sued out on a judgment against an administratrix* 
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wtthont tnggestiiig a devtutmfit, it was holdeii that fiJae Impri* 
loiuneiit would lie againat the plaintiff and his attorney. Id, 
But it is not necessary that a oa. m. should be returned. In 
order to Justify under it, as is the case under mesne proosss* 
RawiaudY. reak, Ccwp. 18. 

As to process out of an inferior court, it must appear that 
the court had Jurisdiction of the cause of action, 10 Gb. 76 «• 
68 6. omT #09 3 Lev^ 141. 243. T. Jon, 165, and that the pro- 
cess was executed within the jurisdiction, 3 Lw, 243, in order 
to justify either the officer or the psrty. 

But if the writ or warrant be void upon the fhee of it, as if 
there be more than one term between the teste and return of 
mesne process, 3 fTih, 341, 2 /T. BL 845, or if the officer's 
name be inserted in the wamnt after it is sealed, 2 fFUs, 47, 
or if the writ be executed after the day on which it is return- 
able, 2 Etp. 585, or on a Sunday, 29 C. 2, e, 7, #. 6, it will 
be no Jnstmcation to the person arresting under it. So an ar- 
rest of A. B., cannot be justified under a writ against C. D«, 
Hardr, 323. J/mt, 457. 2 Seiw. N. P. 850, e?en although it 
may be prored diat A. B. was the person actually intend^ to 
be arrested, although misnamed in the writ, 8 JEaif, 328. ami 
Me 6 7*. iS. 234, uiUess indeed it be satls&ctorily shewn that 
he was known as weU by one name as the other. 8 Etut, 328. 
But ndther the officer nor party is subject toan indictment for 
fidse imprisonment, for arresong a person priyileged from 
arrest, whether the priTilege be permanent, 2 Dang, 671, or 
temporary. 2 IT. J9/. 1190. midaeeMAidh, 

^ma under warrami,'] A warrant from a ma|istrate, having 
general cogniaance of the matter of it, will justify the officer in 
cxecudng it, whether there be any grounds in fact for grantiUg 
it or not; SkergoU y, HoUeway, 251^.1002; butonthecon- 
trary, if, for instance, the ma§^sCrate granted a warrant to 
take up J. N. to answer in a plea of deb^ the constable would 
not be justified in arresting him. Id, and see Cam, Dig, A^- 
tunmeni, H. 8, 9. (So, a conviction of a magistrate, haviiw 
competent jurisdiction of the subject matter of it, upon which 
the party has been arrested, is, untUreVerKd or quashed, con- 
clusiYe eridence in fkvour even of the mag^trate, in a prose- 
cution against him for fslse imprisonment. 7 T, R, 633 n. 

Afreet wUkem warraniJ] A Justice of peace may apprehend, 
or cause to be apprehended by a verbal order n^eiel^, any per- 
sop committing a felony or breach of the peace in lus presence 
2 Hale, 86. 

The slierilf or coroner also may apprehend any felon within 
the county, without warrant. 4 BL Com, 289. 

A constable may arrest any one for a breach of the peace in 
his presence, and Veep him in his house or the stocks until he 
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cut bring Urn beJbre ft magistnte. lAUSpySS/. So,aooiiBtft« 
ble may Jnrtify arresting a man opon a reaaonable change of 
Maoff althoogh U aftenrarda appear that tiie man is innocent, 
or even that no felomr waa in fact committed. Smmuly, Pmfne 
ei oL D9mg» 359. Bot where a felony has been actoaUy com- 
mitted, a constable may arrest a man opon a reasonable 
suspicion of his haring committed it ; 2 InH, 52. 1 Haie^ 90» 
91 9 92, Ledwiiky,Cat3^pole, Cald*29l ;andithasbeenholden, 
that the question of reaaonable suspicion, b matter of law, and 
should not be left to the jury. ffiU t. Fotor, 2 Afoor, 80. and 
tee Mme t. Aky«, 4 Tmmt, 34. 

A watchman or beadle may arrest and detain in custody for 
examination, any person he finds in the streets at night, u4iom 
there is reasonable ground to suspect of felony, althou^ there 
be no proof of a felony actually committed. Lawrence v, Hed" 
ger^ 3 TaM$a» \A, mkdtee2 Hate, 98. 2 Iiut, 52. 

A primte person (and 4 firtiari a peace officer), if a felony 
be comndtted, or a dangerous wound giren, in his presence, is 
not only Justified in arresting, but is bound by law to arrest 
the felon. 2 Hawk, e, 12. s, 1. So, he is justified in restrain- 
ing persons committing an affray; but he cannot arrest any 
person concerned in it, after the affinay is over, for in that case 
a warrant is necessary. 2 Inti, 52. & he may arrest any man 
about to commit a felony or treason, or any act which would 
manifenly endanger another's life, and detun him until the 
intent be preaumed to have ceased. 2 Hawk, c, 12. #.19. 2 Ro, 
Abr, 559, E, Hattceck v. Baker, 2 B, if P, 260. So, upon a 
reasonable suspicion, he may arrest another for felony : but he 
does it at hu peril ; for if the party be innocent, the person ar- 
resting is guilty of a felse imprisonment. Stmekouee y. ElUoty 
6r.iS.315. 

Jrrett fir a ctHUen^,'] If a contempt be committed in the 
feoe of a court, (as, l^ nide and contumelious behaviour ; by 
obstinacy, pervOTBcness or prevarication ; by breach of tiie 
peace, or any wilful disturbance whatever,) the judge may 
order the ofiboder to be instantiy apprehend^ and imprisoned, 
at Ids (the judge's) discretion, without any further proof 
or examination. See 2 Hawk, c. 22. 4 Bl, Com, 282, 283. 
1 I^nmi, 146. 

Atreti after an escape,"] In dvil cases, where a person in cus- 
tody in execution escapes ; — if it be a negligent escape, the 
gaoler or officer may retake him ; if voUmtary, a retaking 
would be a false imprisonment : I Sound, 35 «. 1 Sid, 330. 
1 Skow, 174. AtMnwn v. Jameton, 5 T,R,2&: where a per- 
son in custody upon mesne process escapes, — if the escape be 
negligent, tiie gaoler or officer may retake him at any time ; if 
vonmtary, he may retake him at any time before the return 
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of the writ) jiiMntM t. MoHeton, 2 T. R, 172» but not 
after it 

In criminal cases, where a prisoner escapes,—* if the 
escape be negligent merely, the gaoler or officer may retake 
him, at any ome, without warrant ; Daii, c 169 ; if ▼oiuntary, 
he cannot afterwards be retaken by yirtne of the same warrant 
nnder whidi he was at first arrested, 2 Hawk, c. 13. #. 9, but 
he may be retaken on a fresh warrant, or without warrant in 
cases idiere he might hare been arrested without warrant ori« 
ginallyi 

ArreH u$uter ether mUhorUy,'} Where a feme covert appeared 
before a Justice of peace as a material witness in a case of 
lelony, it was holden tliat he was justified in committing her 
until the sessions, upon her refusing to appear at the sessions to 
give evidence, or to find sureties for her appearance. Beimet 
V. WaUon^ 3Af.^S. 1. 

Officers in the army and navy liave in many instances au- 
thori^ to imprison soldiers and ssamen under tiieir comnumd. 
But raise imprisonment has been holden to lie against a 
superior officer, where the imprisonment at first was legal, but 
was afterwards aggravated witii many circumstances of cruelty, 
and continued beyond all necessary bounds. Wall* y. MactUi* 
nuara, I T, R. 536, cU, So, where a seaman was confined by 
his captain for three days, for a supposed breach of duty, and 
was then liberated by bimwithout being brought to a court 
martial, it was holden that folse imprisonment would He. 
SwuUom V. MoUoy^ I T. R, 537, cii. 

An arrest and detention under an impress warrant, may be 
lawful : but the party executing it, does so at his peril ; for if 
he take a man not liable to be impressed, as, for instance, a 
person who has never served at sea, be is guilty of a fiUse im- 
prisonment. Fkwtter v. Boyk, I Camp. 1K7. 

But where a ship is taken bond, fide as prize, the necessary 
imprisonment of the crew in such a case, is not to be deemed 
a tslse imprisonment, although it afterwards turn out that the 
ship was not liable to capture. Le Caux v. Edem^ 2 Deug, 
594. 



Sect. 5. 
Chad tteaUMg. 

Indictment for tteaUng a child, 

Afiddlesex, to wit : The jurors for our lord the King, upon 
their oatii present, that A. S. late of the parish of B. in the 



^8 CSUtfjtelbir. 

coiiiit3rorBI.9tpiaster, ootlie^rddMrorilay» iatiM liuvd 
jetr of the reign of our wortniga lora Geoife (he umrth, at 
the pttiah efiMCMud in the eoonly Mt a nmSd , a certain male 
child under the age of tenyeen, towit, oftfaeageofieven 
vean, named H. N., the ton of one X N^ then and there 
iMlag fonndy tiben and there Moaioody and mafidoailyy by 
ftnce and fimnd, cBd lead, take, and eeiry away» with intent, by 
eonoealing and detaining the nid child fimn the Mid J. N. ita 
parent, to depriTe the nid J. N. of tiie pocMtiion of the eaid 
diild : against the form of Uie itatate in inch case made and 
pTOTidedt and agaiaat the peace of onr knd the King, his 
croim and dignify. (2d Cmmt.) And the jnran aforeieid, upon 
their oath aforetaid, do flnther preaent, diat the mid A. S. 
afterwaida, to wit, on the day and year aiareaaid, at the parish 
aforesaid in the county aforesaid, a cotain oUier male child 
under the aae of ten years, to wit, of the age of seren years, 
named H. N., the son of the sdd J. N«, then and there being 
fomid, then and there folodonshr, malidoosly, and by fraud 
did decoy and entice away, with intent, pfe. a» i» tke fint 
emmt. Add two other emmUf the tame at the abo9e law, iat 
ekttrgimg the nOetU that: with intent certain articles of ap- 
parel and ornament, and other tilings of ralue and uae, to wit, 
Ikereemaaerate the artieiet, at in am iadktineHt far lareem] the 
goods and chattels of the said J* N., upon and about the per- 
son of the said child then and there being, then and there 
folonioosly to steal, take, and carry away : against the form, 
4pe* 4*^« It it fiat necettary, perhapt, to enamerate the artiekty a 
mere intent to tteal them being charged f or to aUegethemtohethe 
goadt of J. iV., the wordt in the Hatate being ** to whmntoeaer 
each arttdentOjf behng :'* but it oum probehhf be mare prudent to 
do tOy particulariy if there be no dificuttp in proving than* If the 
ckiid were living apart from itt patent at the time it mat ttolen, ae, 
for inttance, if it were at tchooior at nurte, or the Uke^ then inttead 
efdeteriiing him at the ton if J. iV., or J.N, at itt parent, <im- 
mediatefy tfter the wordt, *< bff eoaosaUng and detailing the taid 
ekUdfrom one J, N" add " {the taid J. N. then and there having 
the lawful care and charge of the taid child)" 

FeUmy, punithable ^ the tame manner at grand larceny. 
54 G. 3. c. 101. «. 1. 

Efidence. 

Trove that the defendant took or enticed the child away ; 
and proye the chUd to haye resided with J. N. at the time, and 
that J. N. was its parent, or had " the lawful care or charge" 
of it, as laid in the indictment. Prore also such fuvther dr- 
cumstances, from which tiie jury may presume the intent inth 
which the offence was committed, as udd in the first and second, 
or in the third and fourth counts of the indictment. 



Hie fittlier of an Ulegitiiiiate child, taking it out of tlia poa» 
seaiion of its mother, or of any other peraon who may naTt 
chaise of it, b not within the act. S4 <?.3. cAQl. i.8. 



Sect. 6. 



IntHciwimi fir fwriihing a 

Middlesez, to witt The joron for our lord the King, upon 
their oath preient, that J. S., late of the pariah of B. in the 
county of M., labourer, on ^e thiid day of May, in the third 
year of the reign of oar sovereign lord deorge toe fomrth, witlk 
force 'and anus, at the pariah aforeaaid in the county afoieaaid, 
in and npon one A. N., in the peace of God and onr lord the 
King then and there being, Tiolentlhir and felonioaaly did make 
an aaaanlt, and her the aaid A. N* then and there ▼iolenliy,aBd 
ag^nat her will, fekmkHiily did raviah and carnally know . 
againat the form of the statute in such caae made and pioyided, 
and ag^nst the peace of our lord the Khig» ^^ crown and 
dignity. 

/Wmff, dm^ 18 EL c. 7. «. I. 



l%aJ,8J\ If it be proved that the defendant la under the 
age of 14 years, he must be acquitted, whatever may be the 
nature of the evidence against him ; for a boy, under the age 
of 14 years, ia presumed by law incapable to comnut a rape, 
l^ofe, 631. A husband also cannot be guilty of a rape upon 
bis wife. Id, 629. But in both casesthey may be principals in 
die second dime, and ponished for being present aiding and 
abetting. Id. 629, 630. 

The said A, N. violent^ and agaimt her wUU\ It must be 
proved that the rape was committei on A. N. against her wiU \ 
and which of course implies violence. If, howeTer,she Yielded 
through fear of death or duress, it b rape. 1 Hawh. c. 41. «. 6. 
And it b no excuse that she consented at first, if the olfence 
were afterwards committed by force or against her will; nor 
is it any excuse tliat she consented after the feet. Id, t, 7. 
Even that the woman was a common strumpet, or the concu- 
bine of the ravisher, U no excuse, 1 Hale^ 629, although such 
circumstances should certainly operate with the jury as to the 
credibility of tlie fact, that connection was had with the womfti^ 
agiunst her consent. 
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860 Acpe. 

The pttty ramhcd is indeed a oompetent witnesi to prove 
tiiie and ereiy other part of the caae $ bnt the credibility of her 
teetimony» and how fiur forth she ia to be belieyed, miutbe left 
to the jury, npon the curcnmfltanoes of ftct that concur in that 
teftimony. For instance ; if the witness be of good fsme ; if 
she presently discovered the offence, and made search for the 
offender; if the psrty accused fled for it ; these and the like 
an concurring drcumstancesy which give greater probability 
to her evidence. But, on the other ode, if she be of evil £une, 
and stand unsupported by the testimony of others ; if she con- 
onled the iijury for any considerable time afler she had op- 
portunity to complain ; if the place, where the fact was alleged 
to have been committed, were where it was possible she might 
have been heard, and she made no outcry; these and the 
like circumstances cany a strong, but not concluave pre- 
sumption, that her testimony is false or feigned. 4 BL Cum, 
213. And the defendant may give evidence of the woman's 
notoriously bad character for want of chastity or common de- 
cency, or that she had before been connected with the prisoner 
himself ; but he cannot give evidence of any other particular 
facts to impeach her duuitity. R, v. H^dgton^ 1 PA. Eo, 190. 
R, V. Oarke^ 2 Stark, 243. So, what she herself said so 
recently after the feet, as to preclude the possibility of her 
being practised on, has been holden to be admissible in evi- 
dence as a part of the transaction ; but the particulars of her 
complaint are not evidence of the truth of her statement. R, v. 
Brazier, I East, P, C, 444. R, v. Clarkey 2 Stark, 241. 

JHdravUh and eatnaUy ibioir.] To constitute the offence of 
rape, there must be penetration and emisaion. R, v. Hiii^ 
I East, P,C\ 439. 

Any the slightest penetration will be sufficient ; where a pe- 
netration was proved, but not of such a depth as to injure the 
hymen, still it was holden to be suffidenc to constitute the 
crime of rape. A v. Rusten, 1 Eatt, P, C, 438, 439. 

Emission is eitiier proved poatively, by the evidence of the 
woman, that she felt it : or it may be presumed feom circum- 
stances, as, for instance, that the defendant after having con- 
nexion with the prosecutrix, arose from her voluntarily, with- 
out being interrupted in the act ; R, y.Harmwood, 1 Eatt, 440. 
A V. Sheridan, 1 East, 438 ; but if he were interrupted in the 
act, and arose from her on that aco( unt, then, in the absence^ 
of positive evidence, the presumption is that there was no emis- 
sion, and the defendant must be acquitted. 

Indictment for carnally knowing and abusing a female under 

ten years. 

Commeficement, as in the last precedent,'] in and upon one A« 
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N., an infiiuit under the age of ten yean, to wit, of the age of 
nine yean, in the peace of God and our lord the King then and 
there being, felonknisly did make an assault, uid her the said 
A. N. then and there feloniously did unlawAiUy and carnally 
know and abuse : against the form of the statute in such case 
made and provided, and against the peace of our lord the idng, 
lus crown and dignity. 
FtUmy, death, 18 EL e. 7. s, 4. 

EtHdence, 

The eyidence is the same as in rape ; with this exception, 
that it is immaterial whether the act was done with or without 
the consent of the female. The child may be a witness, if she 
appear sufficiently to understand the nature and moral obliga- 
tion of an oath. See tmief p» 94. She must be proved to be 
under ten yean of age. 

In^tmeni Jbr an aeuuilt with intent to commit a rape. 

Omunencementf as ante, p. 24 K] did make an assault, and 
her the said A. N. then and there did beat, wound, and ill treaty 
with intent her the said A. N. violently and against her will, 
then and there feloniously to ravish and carnally know; and 
other wrongs to the said A. N. then and then did : to the 
great damage of the said A. N., and against the peace of our 
lord the King, his crown and dignity. 

Mudemeanor at common tawy pmUshable withjine and tmpri" 
eonm^it* 

Evidence, 

Prove an attempt to commit a rape, the offence being incom- 
plete for want of evidence of emission, or the like. If upon 
this indictment the prosecutrix were to prove a rape actually 
committed, the defendant must be acquitted. SeeJLv, ffarm* 
wood, 1 East, P. C. 411. 440. 

Indictment for an aiumlt with intent camaBy to know a ekiU 

under ten years, 

Commeneementf as in the precedent ante, p. 241.] did make an 
assault, and her Uie said A N* then and there did beat, wound, 
and ill treat, with hitent her the said A. N. then and there fe- 
lomously and unlawfully carnally to know and abuse; and 
other wrongs, Hfc, as in the last precedent, 

Alisdem/umor at common law, pmtishabk withjbw and hnpri^ 



Vroff aft attemnl to havs a coniwikMi widi A. N. an infrat 
nadar ten jcan, ne offnicd being inoomplete for want of eri* 
deoeeofemiariiMiyOrtlielike. ndt 



Sbct. 7. 

iB^^^^M^ Jtnfi 

at M/tf, j» t59.] in and iqpon one J. N. 
tlien and tliere being, felonioadT did make an aisanltv and 
then and tliefe lidoniwiily, widudlf, diabolically, and against 
the onler of natnre, had a venereal aflhir with tne said J. N., 
and tiien and there camaUT knew him tlie said J. N., and then 
and there lelonionslT, wioEedbr, diaboUodly, and against the 
order of natore, with the said J. N. did commit and perpetrate 
tint detestable and abominaUe crime of bug g er f (not to be 
named among C!hristians}: against tibe Ibrm 7 the statote in 
such case made and pro?ided, and against fhe peace of oar 
lord the King, his crown and dignity. 
Fbiany, thaik. S7 H. 8. c.6. b Eke. 17. 



The eridence is the same as in rape ; tee mUe, jp. 259 ; with 
two exceptions : Ijf , that it is not necessaiy to prore the 
oflRnice to ha,yt been committed against the consent of the per- 
son npon whom It was perpetrated; and SAr, both agent and 
patient (If consentuw) are equally gvdltr. In R. r. Witemtm, 
Fbrtue. 91, where ue defendant was inmcted forhaiingcom- 
mitted this olfence witha woman, amijority of thejudges held 
tiiat this was within the statute, but two or tliree of them held 
that it was not ; no opinion was publicly given. If it be com- 
mitted on a boy under fourteen years of age, itis fehmy in the 
agent only ; 1 ^ole, 670. 3 Imtt. 59 ; and the same. It should 
seem, as to a girl under twelve. 

IniktmmUfir heUiaiUy. 

Commmu emmt, tu taUtt p, 259.] county aforesaid, with a 
certain cow, then and there being, foloniooaly, vtickedly, dia^ 
bolically, and against the order of nature, had a venereal aflUr, 
and then and there felonionsly, wickedly, diabdlicaUy, and 



igainst the older of nature camalbr knew tlie laid oow j and 
then and tliere fehmionaly, widEedfy, diaholicaUy, and afainst 
the order of natore^ with the aaid cow did commit and perpe- 
trate that deteitable and ahominahle crime of boggery (not to 
be named amongitChriatians): against the fimrm of tlie statute 
in snch case made and proridedy and a^dnst the peace of onr 
lord the King, bis crown and digni^. 

FHoHf, detth. 27 H. 8. c. 6. bJSL e. 17. Tkt etinmi knmo' 
lege ie fteved la the same m mm e r Me im rqw or jmCom^ • See 
«ife,j».259.26S. 

Ina&imeni fitr «» euemdi, with itUeiti to e o w t mit eodon^, 

Cemmetwemmf, eie mUe^p, 24LJ in and i^n one J. N.^ in 
the peace of God and our lord the King then and thefe being, 
did make an aasanlt, and him the said J. N. then and there 
adbeat, wound, and ill treat, with intent that detestable and 
abondnable crime (not to be named among Chiislians} called 
biugcfT, with the said J. N. then and there felonioualy, wick- 
edhr, diaboHcaBy, and against the order of nature to comnut 
and do: to the graat displeasure of Almighty God, to the great 
damage of the said J. N., and against the peace of onr lofdthe 
King, his crown and dignity. 

Miedememur at e e mm o i i ImOf pmiekable with fime tmdhHpH' 



Prore an attempt to commit sodomy, the offence being in- 
complete for want of evidence of emission, or the like. If, 
however, the complete ofRence of sodomy be pro?ed, the de- 
fendant must be 
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High ireaton, 

IntSdmeni far compattmg tht King's dsath. 

\h MiddleMz to wit : The jurors for our lord the King upon their 

oath pretent, Uiat J . S. late of the parish of B. in the county of 
M.y labourer, a subject of our said lord the King then and 
there being, not regarding the duty of his aUegunce, nor 
having the fear of God in ms heart, but being moved and se- 
duced by the instigation of the devil, as a false traitor apinst 
our said lord the £ng, and wholly withdrawing the allegiuicc^ 
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fideUty^ and obedience which every tame and faithful subject 
of our aaid lord the King, should, and of right ought to bear 
towards our sdd lord the King, on the third dav of May, in 
tiie third year of the reign of our sovereign lord George the 
fourth, and on divers other days as well Iwfore as after, with 
force and arms, at the parish aforesaid in the county afbresaid» 
maWribnsly and traitorously, togetiier with divers other false 
traitors to the jurors aforesaid unknown, did conmass, ima- 
gine, devise, «nd intend to depose our said lord the King firom 
die royal state, title, power, and government of this realm, 
and from the style, honour, and kmgly name of the imperial 
crown thereof, and to bring and put our said lord the King to 
death : and the said treasonable compassing, imagination, de- 
vice, and intention, then and there maliciously and traitorously 
did express, utter, declare, and evince, by divers overt acts and 
deeds herefaiafter mentioned, that is to say t m order to 

FULFIL, PSRFBCT, AND BRING TO EFFECT his mOSt CvU and 

wicked treason, and treasonable compassing, imagination, de- 
vice, and inteiition aforesaid, he the sud J. S., as such fsLlse 
traitor as aforesaid, afterwards, to wit, on the said third day 
of May in the yeur aforesaid, and on divers other days as weU 
before as after, with force and arms, at the parish aforesaid in 
the county aforesaid, maliciously and traitoroasly did consphne, 
consult, consent, and agree with one A. B., C. D., and divers 
other fiUse traitors to the jurors aforesaid unknown, to raise, 
levy, and make insurrection, rebellion, and war within this 
kingdom, against our said lovd the King : and further to 

FULFIL, PXRimCT, AMD BRING TO EFFECT llis mOSt Ciol and 

wicked treason, and treasonable compassing, imagination, 
device, and intention aforesaid, he the said J. S., as such false 
traitor as aforesaid, afterwards, to wit, [^c. ife» to proceedktg 
to oittte other omrt adSf in tht same mmmerf and thin conckuk 
tht emmt thu:} in contempt of our said lord the King and his 
laws, to the evil example of idl others in theiike case oflfend- 
hig, contrary to the ^hity of the allegiance of him the said J. 
S., against the form of the statute in such case made and pro- 
vided, and. against the peace of our lord the King, his crowa 
and dignity* 



It may be satisfactory, in this place, to enumerate the seve- 
ral acts which have been decided, or which have been deemed 
by writers upon the subject, to be sufficient overt acts of com- 
passing the death of the King. 

£very thing wilfully or deliberately done or attempted, 
whereby the King's me may be endangered, is an overt act of 
compassing his death. fW.195. Killioff the King, is an overt 
«ct of compassing his death, and was so hud in the case of the 
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icgiddet. KeL 8. So, going anned for the purpow of kilBBg 
thriOags A r. S o a m rv U k et aL I Amd, 104 ; pnmSo^meum, 
ammiuimoiiypoiionyortlielike, for the pvpoM of kiUing tho 
Kings 1 Bmkt 108. % hui. 12; conAitori meeting and 
oonndting of the meant of kHfing the lung, Fati, 195. JL t. 
ymte, KeL 15. JS. r. Tomg. et ai., Kel, 17. atuieee Kel. 21, or 
of depnring him, or of oanrping the powcn of gofenunent» ii* 
▼. Um^ eted., I Eatt, P, C. 60, or rcMdving to do it $ JL ▼• 
Konhpeody 4 Si. TV. <i61. JL t. CAm^mc*, AL 562, 2 iSUi. 631; 
acting aa eoontel against the King, in order to take awaj his 
lifo: Ji. r.Coke, KeL 12. and tee M.y. ffarrieoH, 2 Si. TV. 314 : 
all tlieae are soliicient overt acts of compassing tlie King'a 
death. 

So, other species of high treeson, wiiich are distinct heads 
of treason in themselTes, may he laid as orert acts of com- 
passing the King's death : thus, levying war dineify against 
the Kiiw, Fbei. 195. 210, 211. 1 Nmk, 122, 183. 151. KeL 21. 
3 Inei. 12, (bat not a mere oonstrnctiTe lerying of war, soch 
as pnlUhg down all inclosores, or the like, 1 Hmie, 12i3. See 
pint.)i or even a conspiracy to levr war directly against tlie 
King, for tlie purpose of detlironing him, or of obliging Urn to 
chwue his measores, or the like, #biit 197. 211. 1 i/ofe, 119. 
121. R.r. JFHemd, 4 St. TV. 599. JI. r. Dmtei, 10 Med. 321. 
R.r.La^^ 4 Si. TV. 229,332. JI. r.C^mfhm ei€L,Seaf.S. 
R. y. Lerd Rueeei^ 3 Si. TV. 705. emdeee Id. 683. 701. 731. R. 
r. Skhey, 3 Si, TV. 807. R. r. Cook. 4 Si. TV. 737—776; (but 
not a coMniracy to effect a rising for the pvpose of throwing 
down all mcloBares, or of any other species of constmctive 
levying of war, FbH. 213. Per HeU^ C*J. HeU. 682. Per Otr. 
10 Med. 322 ;) adhering to the ling's enemies ; FM. 196, 
197. JI. T. Hwrdbir^ 2 f^cN/.315. JI. ▼. Lmrd Pneiem, 4 St. TV. 
410—455. R.Y.Stmie, 6 T. JI.527; inoting fofeignerB to in- 
vade the realm : Fhet. 196. 1 AUr, 120. 3 Inei. 14. R. ^. 
Story, Dy. 298. JI. r. Parkyne, 4 St. TV. 627: all these are 
suflfoent overt acts of compassing the Kind's death. 

Writings which import a compassing of the King's death, 
are snffldent overt acts of this species gI treason, if jmblished : 
1 Hak, 118. 3 Inet. 14. Feet. 198. 1 Jfawk. e. 17. «. 31 : as, 
for instance, writings indting persons to kill the IQng, JI. y. 
TwyHf KeL 22, or the Bke. See the eeverai eaeee eeUeded in 
Pyi^t eaee, Cro» Car. 117. So, wardg of advice or persttasion, 
are sofSdent overt acts of this species of treason, if they advise 
or permade to an act which wonld of itself (if committed) be a 
sufficient overt act. Fbet. 195. 200. R.t, Ckarmek, 4 Si. TV. 
562, 2 Sedk. 631. So, words may be lud in the indictment, 
to eipldn an act ; as, for instance, an act seemingly innocent 
in itself, maT be shown to be an overt act of treason, by its 
connection inth words spoken by the party at the time. 1 Hmie, 
lib, emdeeeR^r. Pearhfmf 4 St* Tr. 627. 657. R. r. Crekagtm, 



€Vd. Car. 3S3. it. v. f «e, 7 Si, TV. 43. Bat looie words, wUflb 
lia?« no reference to anv aet or detigny or iriuch are not 
worda of pereoasion or mofhee, cannot lie deemed overt acta 
of treason, tbti, 200—205. R, v, ThtPimgr ei tO^ S SLlV. 
79—90. 

Wbere words or writings lioweT<er are laid as overt acts, tt 
Is soAdent to set sorth the snbstance of them; JL r.Frmmdmf 
6 Si, TV. 58. 73. A ▼. Lard iVmloM, 4 Si, TV. 411 . JL r. XTai- 
MM, 2 5teriL 137 1 for in no case is it necessary that tlie whole 
detail of the evidence should he set forth; it is suffident that 
the charge be rednced to a reasonable certiiintjr, so that the 
defendant may be apprised of its natore, and he prepared to 
answer it. Fott. 194. 

Any nnmber of overt acts may be laid $ Kel, 8 ; but if any 
one sofUdent overt act be proved, it will maintain the covnt. 
1 ff€k, 122. fmi, 194. 



The evidence mnst he applied to the proof of the overt acts, 
and not to the proof of the prindpal treason; fiv the overt act 
is the charge to which tiie prisoner most spply his defence. 
And whether the overt act proved, be a soffident overt act of 
the prindpal treason laid in the indictment, is matter of law, 
to be detemdned by the court. It Is also expressly enacted 
that no e^dence shall be admitted of anT overt aet not laid in 
the indictaient : 7 &8 IT. 3. «. 3.«. 8: uat is to say, no overt 
act amowit&ig to a distinct independaat charge, althongli it be 
an overt act m the spedes of treason charged, shall be admit- 
ted In evidence, unless it be expressly laid in the indictment ; 
but if an overt aet not laid, amounttodirectproof of any other 
overt act whidi is Idd, it may be given in evidence to prove 
such overt act. R, r, Rookwood, 4 Si, Tr, 661. 697. R, r, Z^ee- 
COM, Fbii, 9. R, V, Lowick, 4 Si. TV. 7 18. 722. 731. R,r,L«yfr^ 
8 Mod, 82. 89. 6 St, TV. 229, 282, 284. R, t. ^edderhamm, 
Fhti, 22. Anit, v. 68. 

Although fmttnffs cannot be laid as an overt act, nnkss 
pubBshed, yet if they tend to prove any overt act laid, they 
shall be admitted in evidence for that purpose, although never 
published. R. v. LordFretion, 45Sr.TV.410. 440. R, v. Z«fer, 
6 Si^ Tr, 272—280. R. v. Heiuey^ I Bar, 642. 644. And 
in Colonel Sldnn's case, if the papers found in his doaet, had 
been jdainly referable to the other treasonable pracHees 
charged in tlie indictment, they might indisputably have been 
read in evidence against him, although not published. Fmi. 
198. Also, it is no objection tiiat the writlogs or any other 
arddes, were not found until after the apprehennon of the de- 
fendant. R, T. iTcCMM, 2SterA. 137. 

Where words of incitement have reference to aa act, after 
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fjMng eridoiee of the wofda, yoa mayghe eridenoe of the met, 
m 01^ fiiUy to ezpUin thina. R. r. Lard O. Chirdm, Jkmgm 
590. 593. 

Where a oonipincy is laid as an oreit act, the acta of an/ 
of the oonspkniton In furtherance of the common dengn, may 
be given in evidence againat all. R, v. Hardift 1 &»/» P. C. 
98. R, T. Amw, B T. R. 527. wdteeKeL 19, 20. amd mUe^ p. 
68. In such a case, the first thing to be proved is the con^- 
racy ; secondly, etndence must be given to connect the defend- 
ant with it; and lastly, if intended to give in evidence against 
the defendant the acts of any other person, yon must shew 
that such person was also a member of the same conspiracy, 
and that the act done was in furtherance of the common de- 
sign. See R,Y. Sidney^ 3 St, TV. 798, &C R. r. Lord Lavai, 
9 St. Tr. 670, &c. 

The time at which the overt acts are alleged to have been 
committed, need not be proved as laid ; it is sufficient if they 
be proved to have been committed at any time within 
three years before the finding of the indictment. R. v. 
Chamock^ 1 Salk. 288. R. v. Lord Baimeriiw, 9St. TV. 587^605. 
R. V. Towni^f Fo$t. 7, 8. 

As to the place where the overt act is alleged to have been 
committed : an overt act must be proved to have been conunit- 
ted in the proper county. Soe A v. Lord Prutm^ 4 St. Tr, 
410—455. But if any one overt act be proved against the de- 
fendant in the proper county, acts of treason tending to prove 
such overt act laid, though done in a foreign county, may be 
given in evidence ; and this was done in nearly all the tiisJs of 
the rebels in the year 1746. Fott, 9. 22. 

Where several overt acts are laid, proof of any one of them 
will maintain the count, provided the overt act so proved is a 
suffideot overt act of the species of treason chaiged in the in- 
dictment. 1 Haky 122. Post. 194. 

Form of a count fair levying war. 

And the jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that the said J. S., being a subject of our said 
lord the King, not reg^irding the duty of hia allegiance, nor 
having the fear of God in his heart, but being mov^ and sedu- 
ced by the instigation of the devil, as a false traitor against our 
sud lord the King, and wholly withdrawing the allegiance, 
fidelity, and obedience, which overy true and &thfnl su^ect of 
our said 4ord the King should and of right ought to bear 
towards our said lord the King, on the said third day of May, 
in the third year of the reign aforesaid, witii force and arms, 
at the parish aforesaid in the county aforesaid, together with 
divers other false traitors to the jurors aforesaid unknown, 
armed and arrayed in a warlike manner, that is to say, with 
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guns, maaketSy blimderttiuies, pistols, swords, bayonets, 
pikes, and other weapons, being then and there nnlawfnlly, 
maliciously, and traitorously assembled and gathered together 
against our said lord- the King, most wickedljr, malidonsly, 
and traitorously did lery and make war against our said lord 
the King within this realm, and did then and there maliciously 
and traitorously attempt uid endeavour by force and arms to 
subvert and destroy the oonstitntion and goremment of this 
veabn as by law establidied, and depfife and depose our said 
lord the Kidc of and firom the style, honour, and kingly name 
of the inmenal crown of this realm : in contempt of our said 
lord the king and his laws, to the evil example of all others in 
the like case offending, contrary to the duty of the allegiance 
of him the said J. S., against ttie finrm of the statute in such 
case made and provided, and against the peace of our lord the 
King, his crown and dignity. 

Im thia eounif Hit not neeet$ary f§et (mi ike particular act* of 
the d^miaat: it i* mfideat to aOtgt geaeralfy that he auembled 
with a nmliitade, armed aad am^^ in a warUke makaery and 
leaied war. Feet, 320. 



In order to maintain this county it is oecessanr to prove that 
which in law amounts to a levying of war, directly or construc- 
tively, against the King in his realm i and to prove that the 
defendant was nther actually engaged in it, or prese nt aiding 
and abetting. 

In order to constitute a levjmug of war, the number of per- 
sons assembled is not matedal i three or four will constatole 
it, as fully as a thousand. 3 Inet, 9. Nor is it necessaiy that 
they should be mare guerriao arratatif armed with military 
weapons, with colours flying, Ac, although it b usually so 
stated in the indictment, foit, 208. and eeeR,r, Dananaree ^ 
Purchaee, Fott, 208. Nor is actual fighting necessary to con- 
stitute a levying of war ; Fb&t, 218. 1 Haie^ 144 ; for, as the 
court held fai Vaughmn'^ case, (5 St, TV. 17—39. 25d».(»34), 
enlisting and marching are sid&cient, without coming to battle. 
After an action has tULen place, it is VamtAheUam pgrcaman s 

War levied aninst the King, is of ,two kinds, direct and 
cons t ruc ti ve : dwect, when the war is levied directly against 
the King or his forces, with intent to do some iijury to his 
person, to imprison him, or the like ; 1 Hak^ 131, 132; such, 
rar instance, as (men rebellion, for tiie purpose of deposiiw or 
imprisoning the King, or of getting him into the power of the 
rebds, or of forcing him to put away his ministers, or the like $ 
1 Haky 152. /hif. 210. and tee R. r. The Earit efEeeea and 
Soathampton, Moor, 620. 1 St. Tr. 197 ; holding or defending 
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BBfciihe'ttai^s cattkt» Ibrts, or di^ agdiuttlie Kiogror 
Ut foreet, or deliTeriiig them up to rebeb luToagii traaehoy r 
3 /iHtf. 10. Fagi, 219. 1 iTalr, 325, 326 : comtfuc U fe^ where 
Hit leriedfor the porpoeeof effectiiif lanofatloiisof apoUic 
and genenl nature by an anned force i Fkai» 211 ; at, nr the 
purpoee of attempting by force to obtafai the repeal of a etatntey 
to altar the rd^on eetabKihed by law, or to obtain the re- 
dmeofanjotherpnb]icgrienuioe»realorpretended$ lUinvA. 
c. 17. «. 25. 1 Hmk, 159. fhtt. 211. 3 /wtf. 9, 10. JL r. Lant 
G. flf iriwi, Ikmf, 590 ; or an inanrrection for the porpoae of 
throwing down all IndoanreBy poIHnf down all bawdy hoaaea, 
opening afl prisona, Ac, ezpelmigall atnmgen, enhancing the 
price of wagea generally, or the fike. Fott. 211« 1 Nrnk, 132. 
R. T. Bmiikmir et mL, pitpk. 122* JL r. Metaamt ti td.^ K§i, 
70 — 79. Hiere for e, whore a mob amembled ror the piup oa e 
of deitrojing all the proteatant diaaenting meetinghonaea, and 
actually palled down two, it waa hoUen to be treaaon. JL ▼• 
Umtmmr»f%Si, TV. 218. R, r. Pwnkcue, Id. 2C1. Bat an hi- 
aorrectloo for the porpoae of throwing down the indoaorea of 
a particalar manor, paik, common, &c., or upon amereqaar- 
rel between private perMua, Fott, 210. 1 Haity 131. 133. 149» 
or to ddiver one or more partiadar peraonaontof pri8on(tliey 
aoC being impriioned for treaaon), 1 Haie, 134, or holding n 
hoaae by force againat the aheiiir and fomt tmmifmhii, I Hdk^ 
M6, la not treaaon. 

Alao, in order to maintain thia count, proof moat he given 
of a war actnaOy leried, and not merely of a conspiracy to levy 
It. 1 Hdky 131—148. 1 Hmak. e. 17. «. 27. 

It may be neoeaianr here to mention, that In the caae of 
war leried directly against the ffing, allpenonsaaaemfaled and 
marching with the rebels, are goilty of treaaon, wlietiier tiiey 
are aware of die porpoae of the assembly, or aid and aanst In 
committing acts of violence, or not ; A. v. The Earb afEttes 
tmd SouikmmUom^ Moor, 021 ; unless compelled t6 join and 
continue with them jtro Hmort morHs, Foot. 216, 217. 3 Jntt. 
10. 1 Bakt 49. 51. 139. and tee R, w, M^Gromtker, Fui. 13. 
But in the case of a constructife levying of war, those only of 
the rabUe who actoally aid and aasist in doing those acts of 
violoice which form the constmctive treason, are tndtors; the 
rest are merely rioters. See R. v. Meatemgef ei mL, KeL 70<--79» 
1 Sid. 358. 2 Si. Tr. 58S— 594. 

Form of a eomtifor mdkering to the Xbtg^e ettemkt. 

And the joron aforesaid, npon their oath aforesaid, do for- 
ther present, that on the said third day of May in the year kst 
afornald, and long before and continnauy foom tlience 
hitherto, an open and public war waa and yet Is prosecuted and 
carried on between our said lord the King, and Loids King of 
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Frmiioe» to wity at tlie puish afofCMld in the €oimty«lbretaid ; 
and tiiat the Mid J. S., a rabject of onr laid lord the King 
then and there lieinf » well knowing the piendses» hot not 
regmrding the duty <» hia allegiance^ nor nanng the fear of 
God in his hearty and being mored and aedneed by the insliga- 
tion of the devil, aa a felae traitor against onr said lord the 
Kinff, and wholly withdrawing the allegiance, fidelitjr, and 
obemenee whieh erery troe and feithAil sidiject of onr said lord 
the King should and of richt ong^t to bear towards onr said 
lord the King, and eontrifuig, and withall his strength intend* 
tag, to idd and assist the saidKmg of France, so being an 
enemy of onr sud lord the King aa aforesud, in the proeecu*. 
tkm of the said war against onr said lord the King, heretofore 
and during the said war, to wit, on the said third day of Bfay, 
in the year last aforesaid, and on divers other davs as well be- 
fore as after, with force and arms, at the paiiw aforesaid in 
the countT aforesaid, nialidonsly and traitorously was adhering 
to, and aiding and comforting the said King of France, so 
being then and there an enemy of our said lord the King as 
afornaid : and that in the prosecution, performance, and 
execution of hia treason and traitorous adhoing aforesaid, he 
the said J. S., aa such folse traitor as afor e sa id, during the said 
war, to wit, on the said third day of May in the year last 
aforesaid, and on dirers [4pe. iert ieimttiit mmi actt, intro^ 
dMiemg wth ooert act iku»: and in fortfaer prosecution, perform- 
ance, and execution of hia treascm ana traitorous adhering 
afornaid, he the said J. S., as such folse traitor aa aforesaid, 
afterwards and during the said war, to wit, on ^r. 4ne.; mui 
eonekiJbtg the emmi tku§:'\ in contempt of our nid lord the 
King and his laws, to tne evil example of all others in like 
case offending, contrary to tlie duty of the allegiance of him 
the said J. S., against tM form of tlie statute in such case made 
and provided, and against the peace of onr lord the King, his 
crown and dignity. The spedaiactt^mikenmeimuibeeetfirik 
in the indMmeni a» mtert meUt Mitisnoi neeeutay la ikU or m 
my oiker eate f^treamm^ thai in laying tJk overt acte, a detmii Oj 
the evidence intended to be given at the trini ehonU be ttmted f it ie 
euffieienHf the charge be reduced toareammabU certainty, eo that 
the d^ffmdant may be apfnited of the natnre of the ofhtee with which 
he ie charged. Foot, 220. 194. We shali now etaie what hae been 
decided or deemed to be overt acte efthia epeda oftreaaon. 

The words inthe statute are ; *<or be adherent to the ene^ 
mies of our lord the King in his realm, giving to them aid or 
comfort in the realm or elsewhere." Hence every assistanee 
given by the King's subjects to his enen^es, unless given firom 
a weU grounded apprehension of immediate deatii in case of a 
refosal, is high treason within this branch of the stotate. 
Therefore, if British subjecto join the lOng's enemies in«cte 
of hostility against this country, Fbtt. 216. 1 Hawh. c. 17. «. 28, 
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or even agaiatt the King's allies, Fhit. 220. Per etar in JL T. 
f^mightMy 2 Soft. (>35, or join the enemy's forees> althaiiffh 
no acts of hostUitjr be committed \gj them either against Ihe 
rang or his allies* /hif. 218. A v. Tamghm^ 2 SttUu 634, 
5 A* TV. 17, or nJse troops ibr the enemy, Ji. ▼. Hmrdmg^ 
2 Tenl. 315, or deBTernp the King's caatles, Corts, or ships of 
war to the King's enemies thiongfa treachery, or in combinatioii 
with them, fhai. 219. 3 /nftf. 10. 1 Hafe, 168, or eren detain 
the King's castles, ftc. finom him, if It be done fai cooiBdcncj 
with the enemy, Ftti. 219. 1 Hmk, 326, or send moiMy, arms, 
InteUkenoe, or the like, to the King's enemies, FhgU 217, al- 
thoogh snch money, inteDigenoe, ftc. be interot^led and 
nererveach them : R. t. Oregg^ 10 Si. TV, Ap. 77, Fotf. 198, 
217, 218. At. Hemtey, 1 Bmr. 642. A. v. Lord Prestou, 4 Si^ 
TV. 409—455 : all these are cases of adhering to the King's 
enemies, and the parties guilty of high treason. And wheve 
letters, ftc. haye been thos intercepted, it is much better to 
chaise them to have been sent firom the place where the venne 
was laid , t9 be delivered in parts beyond the seas to the enemy,, 
according to the fiut, than to state them to have been sent la 
partet irmumarhMa to be delivered to theenemy. /bif. 218. In 
ML T. Simiey it was objected that the hitelligaice transmitted 
by the defendant to the enemy, was calculated to diaanade them 
nom invading this country, and was sent witiithat inteafc; but 
Lerd Kemiem^ C, •/. said that whether the intelligence were 
calcnlatea to dissuade or invite the eneimr, was Immaterial ; 
if it were such as was likely to prove useful to than, in ena- 
bling them to annoy us, d^nd themselves, or sluipe their 
attacks, sending suai intelligence with a view of its reaching 
the enemy was undoubtedly lugh treason. 6 7*. JL 527. If n 
British subject indte foragners to invade this country, it Is 
treason, whether the ftweigners be enemies or not; if enemies. 
It is treason within this bnuich of the statute ; if not enemies, 
still It is an overt act of compassing die King's death. Foit, 
196, 197. 1 ^aiSr, 167. But if a British subject be in a forei^a 
country when war breaks out between that country and this» 
and continue to reride there, or if during a truce he go to the 
foieign country, and return before the truce expires, wis is no 
treason, unless he actually conspire with theenemy, or aid him 
in forwarding Ids measures for hostiUty. 1 Ifufe, 165, 166. 

As to the King's enemies, within the meaning of this 
statute: the snUects of all states against which his Magesty 
may have prodamied or declared war, are his enemies; so are 
the suljectsof states In actual hostility with us, whether war 
have been solemnly proclaimed or not. Fott, 219. 1 Hak^ 
162. But merelT issuing letters of marque, does not create a 
sUte of hostility between two states, although nearly equal to 
a state of war in Its consequences. 1 Hak^ 162. Nor is incit- 
ing the subjects of a state in amity with us, to invade thift 
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cmiiiti7». treason within this branch of the atatote, although it 
certainly would be an overt act of compearing the Kinp^'s 
death. 1 Hole, 167. But if the subjects oi a state in amity 
with us, were to invade this country in a hostile manner, or 
otherwise commit hostilities against us, they would be enemies 
within the meaning of this statute, and adhering to them would 
be treason. JM. 219. 1 Hale, 164. 3 Insi. 11. 4 Intt. 152. 
JS.T. ymgkaH^2Satk. 634. 5 St. Tr. 17—39. British sufajeets, 
howerer, can neyer dc deemed the King's enemies, within the 
meaning of this act; and therefore, to gtreieUef or assistaaoe 
to a rebel, would not be treason within this braneh of tfaesta^ 
tnte. 3/a«l. 11. 1 Hok^ 159. 1 J/Awft. c. 17. •.28. 

It must appear upon the fsoe of the indictment^ that the 
persons adhered to were enemies. 



Tills count is proved In the same manner as the oonnt for 
compasring the Kill's death, (iss«i»,y.a67, Ac), name^, by 
ptoi^ one or more of the orert acts laid. The fiiet of the 
persons adhered to being enemiesy may be proved by the pro- 
duction of the Gazette oontaininff tlie proclamation, If war 
were formally proclaimed ; or pubfic notoriety is siifiident eH- 
dence of it. 19 E. 4. 6. 4. JFW. 219. 1 Hak, 164. And whe- 
ther they were enemies or not, b a matter of fiict to be 
determined by the jury. Id, 

An actual adherence must be proved ; a mere cons^racy or 
intention to adhere, is not treason witiiin this branch of the 
statute, although probably such a oonspira^ mkht be laid as 
an overt act of compassing the King's deatL Bntlfjroncan 
prove such a conspiracy, Md connect the defendant with it by 
evidence, and can* prove an act done by any one of the oonspi* 
rators in furtherance of tlie common design t you may |^ it 
in evidence against the defendant, if it tend to prove any of the 
overt acts laid in tiie indictment ; for the act of one. In such a 
case, is the aetof alL See R. v. Stone, 6 T. A 527* emd em 
mUe, p. 268. 

.Fbrw of a comU on etat, 36 0, 3. c. 7. e, 1, Jbr eomphrkig to 
incUe fireigners to kwade the reatn. 

And the Jurors aforesaid, upon their oath aforesaid, do fur- 
ther present, that the said J. S., being a subject of our said 
lord the King, not remrding the duty of his allegiance, nor 
having the fear of God In his heart, but bdng moved and sedu- 
ced bv the instigatbn of the devil, as afslse traitor against our 
said lord the King, and wholly withdr&wing the idlegiance, 
fidelity, and obedioioe which every true and adthful su^ect of 
our sidd lord the King should and of right ought to bear 
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towards oar Mid lofd tb0 KliV» OB tb0 tUM dty of M17 In te 
ycMT ImI afawiiid, md on dwiw otiwr d>yi md timei iindl 
Defim ai allert witli Coice and armgy at the pariah aforaadd in 
the county afiraaldy malicionrij and traitoroailT» togeUwr 
with dlrcn other fidae traiton tothe Jvora albreaald mdmownt 
did oonpaaay imaginey inrenty deriaey and intend to more and 
stir dima finraignen and atranfnsy to wit, Lmds the IQng of 
Franoe» and dimsotlier fineigiien andstrangeis tothejnrora 
afoivsaid vidaiown» with Coice and ann8> toinradetiiis veahn ; 
and tlie said compassing, imagination, infention, derlee, and 
intention, did tiMn and there express, nttar, and declare, hy 
diren ofert ada and deeda liereinafter nwntioned, that is to 

say : IN OU>BK TO rULTIL, niFICT, AlTD BRlnO TO 

EFFECT liis said moat erfl and wicked treason, and treason* 
able compearing, imagination, inrention, derice, and intention 
aforesaid [4pc« ^. setting ont the overt acts, and condnding 
the count, aa in the form, tmte, p, 264.3 

7%e t w i d met meeamry to m^ptri Udt eotrnt, iMy remKty te 
fnade ma foam iktdtreetumggiammnUf p.267 ; ike tame mht ap" 
plying g y r e il y to tWf eotrnt, at to tie cmmi for compattbug tke 
J&ng'edmtk, 

fbrsi nfoHker c&mMa vpmi mUU 36 0, 3. c. 7* «• 1. 

Cm wm f metm t M ^ trf mtiprtu^ did compass, imagine, invent, 
devise, and Intend the death and destniction ^ our said 
soTereign lord the King ; and the said compearing, t/^c* 4pc. nf 

GofnsMNccHiea/, trf Mjpre.] did compass, inugine, invent, 
devise, and intend certain bodily harm tending to me death and 
destruction of ovr said sovereign lord the King ; and the said 
compasring, 4rv. 9^. trf mgpm. 

Co iwmmcemmi i tit ngtraJ] did compass, imagine, invent, 
devise, and intend to maim and wound oar said sovereign lord 
the King ; and the said compassing, 4pc« 9fe. trf M^ira. 

C um nen eem ent, tit ji^prs.] did compass, imsgine, invent, 
devise, and intend the imprisonment and restraint of the person 
of our said sovereign knd the King } and the said compassing, 

Cmntnauement, ut n^pra.] did compass, imagine, invent, 
devise, and intend to deprive and depose our said sovereign 
lord the Kiiw of and fh>m the strle, honour, and kingly name 
of the impoul crown of this realm i and tiie said compassing. 
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GoMMenoanatfy ui nifttu\ did eompaasy imag^, iaviMity 
deTise, and intend to lery war against our said io?errign lord 
the King, within tlua realm, in order hy force uid oontralnt 
to compel Us said Maje8t|r to change his measores and coan- 
sels ; which said compassmg, i(c, i(c. ui m^ra. 



CommtneemeHit trf mpra,} did compass, imB§^, uifient, 
deyise, and intend to levy war against oar said sonaraign Uxd 
the King, witiiintiiis realm, in order to pat force and constraint 
apon,ai& to intimidate and overawe botii hooses of pariiament^ 
which said compassing, ijfcifu ui mpra. 



Sbct. 2. 

JnHetmmi fir camUmfiUing tk€ Kbfg't money, 

lifiddlesez, to wit : The Jorors for our lord tiie King upon 
their oath piesent, that J. Sl, late of the parish of B. in the 
county of M., lahonrer^ not rwarding the daty of his allegi- 
anoe, nor having the fear of Oodin his neart, bat bdng moyed 
and sedoced by the instigation of thedevO, and contriving and 
intending oar said lord the King and Us people, cn3tily, 
felsely, decotfoUy, felonioosly, and traitoroauy to deceive and 
defraod, on the third day of May, in the thud year of the 
rdgn of oar said sovereign lord Geoige the fourth, at the parish 
aforesaid in the county aforesaid, ten pieces of felse, feigned, 
and coanterfrit money and coin of pewter, lead, tin, and otlier 
mixed metals,tothelikeness andsimuitnde of the goodAegal,and 
cnirent money and silver ccnn of oar said lord the King of this 
realm, caUed shillings, then and there felsely, decdtfoUy, 
feioidoasly, and traitoroody did forge, counterfeit, and eom : 
against the duty of his allegiance, agaust the form of the statute 
in sndi case made and provided, «id against tiie peace of our 
lotd tiie King, hit crown and dignity. 

Hlfh treatvn. 25 Ed, 3 <l. 5. c. 2. 7%e words in ikt tiatuie 
are, " (f a numetmiUeifiU the greaier privy teal qf the Khg, or 
Mr money" Thit incbidet the gold and rXher coin only, and not 
the copper coin, 1 Hale, 211. But it incbidee not onfy the gold 
andeiker coin made in England, but that alto made by the JSbig't 
authority in any part rftht reein, 1 Hawk, c. 17. «. 57. 1 Hale, 
188, Of the domhttont thereunto belonging; Semb, 1 Hale, 211. 
Staun^. 3, eg U doet not however exUnd to foreign coin, even 
although made current here, 1 Hale, 210, which it specially 
prvA&dfir by ttat. 1 Mary, tett. 2. c. 6. <• 2. 
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Itb iwdjthe case tiiat the eoimterlUtiiig can be proved 
outtUf, hw iKMltiTe erUeiice ; it ii waaUy made out by cir* 
cn ma ta nt la l eTidence^ audi aa finding the neoesaaiy coining 
toob in the defendant's houe, together with some pieces of 
the counterfeit money in a fiidahed, some in an nnfiniahed 
■tate»— or soch other dremnstanees aa may feirly warrant the 
jnxy in presomhigtiiat the defendant either comiterfeited» or 
caoaed to be couterfeited, orwaa present aiding and aasisting 
ucomiterfeitii«ythecoininqnesoon. Or if seferal conspire 
to counterfeit the King's coin, and one of them actually do so 
m parsoance of the conspbucy, it is treason in all, and they 
may be indicted for ooonterfeiting the King's coin generally. 
I Hale, 214, -* ««, B 7 

A Tarianoe between the indictment and evidence, in the 
nmnber of the pieces of coin alleged to be coanterfeit^ is im- 
material ; bnt a yariance as to the denomination of such cob, 
aa guineas, sovereigns, shillings, &c«, would be fetal. 

And the counterfint coin produced in evidence, must appear 
to have that degree of resemblance to the real odn, ^at it 
would be likely to be received as the coin for which it was in- 
tended to pass, by persons using the caution customary in 
taking money. In il.v.rarAN^, the defendant had counterfeited 
the resembUmce of a half guinea upon a i^ece of gold previ- 
ously hammered, but it was not round, nor would it pass in 
the condition in which it then was: and the judges held that 
the oifence was incomplete. 2 IT. Bl, 682. So, in A v. HarriM 
^ a/., whm the defendants were taken in tiie very act of 
coining shillings, but the shillings coined by them were then 
in an imperfect state, it being reqmsite tbaX they should un- 
deigo another process, namely, immeraon in a solution of 
a^uafirtU, before they could pass as shillings : the judges held 
that the offence was incomplete. 1 Leack^ 161. A trifling va- 
riance feom the real coin, in the inscription, effigies, or arms, 
however, will not take the case out of the statute ; 1 Hale, 
215 ; and although the counterfeit emu be made of a diflSsrent 
metid from the read coin, as lead, tin, copper, &c, gih or sil- 
vered over, yet it is witUn the meaning of the statute, and the 
making of such counterfeit ccnn is treason. Id. Also, wliere 
the counterfeit coin was made to resemble the smootii worn 
shillings then in drculation, without any impression whatever 
upon them, the case was holden to be within the statute. R. v» 
ffUson, Leach, 320. R, v. 9Felch, Id, 403. 

If it become a question whether the cmn, which the coun- 
terfeit money was mtended to imitate, be the King's coin, it is 
not necessary to produce the proclamation to prove its legiti- 
mation ; it is a mere question of feet, to be left to the jury» 



upon evidenoe of usage, repatation, &e« 1 ffak, 196« 212. 
213. 

Also, it is not necessary to prove that the oonnterfieit coin 
was uttered or attempted to be ottered. 1 Hale, 215. 229* 
dlnti. 16. 

Indicimeni/br ttMmieifeiHug wpptr nume^» 

Middlesex, to wit : The jurors for oar lord the IQng upon 
their oadi piesent, that J. S., late of the parish of B., in the 
eoonty of M., labourer, on the third day of May, in the third 
year of the reign of our sovereign lord George the fourth, at 
the parish aforesaid, in the eoonty aforesaid, one piece of cop- 
per money of tiiis reahn, conunonly called a halQwnny, then 
and there feloniously did make,«iHn, and coonteifeit : against 
the form of the statute in soch case made and provided, and 
against the peace of oor lord the IQng, his crown and dignity. 
{2d Omnt,) And the jnrors aforesaid, upon their oath fore- 
said, do fiuther present, that the said J.S. afterwards, to wit, 
on the day and year aforesaid, at the pariah aforesaid in the 
eoonty aforesaid, one piece of false, feigned, and counterfeit 
copper money, to the likeness and similitode of the good, legal, 
and current copper money of this realm, called a hal^nny, 
then and there feloniously did make, forge, coin and counterfeit: 
against tiie form of the statute in such case made and 
provided, and against the peace of our lord the King, his crown 
and digiuty* 

Fdm^, wUkiM ekrgw, 11 0. 3. c. 40* #. 1. Th0 JSrtt of the 
above emuUt jnarmet the worde of the etattOe: the second ir, 
til ttridneUf more corrects for it it mi ttrictly correct to eatt 
the piece tfmmejf coined^ a fieee of the copper monep of the 



Boidenee* 

Prove the counterfeiting, as directed under the last prece- 
dent. The above statute, WO, 3. c. 40. «. 1, extends only 
to halfjpence and ferthings ; but it has since been extended, 
by Stat. 37 <?• 3. c. 126, to all such copper money as shall be 
coined and issued br oi^ of his M^esty, and as shall by his 
royal proclamation be ordered to be deemed and taken as cur- 
rent money of this realm. So that, upon an indictment for 
coonterfeiting any other piece of copper money hot a half- 
penny or ferthing, it seems necessary that the proclamation 
shoold be prodo<^ in evidence. 

htSetmetd fi/r ckppbugt ronandiHg, emdJIBng the atrreiU eoM. 



C ommene tm en t, at mte, p. 275.] in the county aforesaid, ten 
pieces of the proper monies and coins of this realm called so- 
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TvidcMy fSbtm and fSbtxt fidielf , dee«itftd^, and InitonNialy, 
andior wkksd Incre andgain's lakey did cHp» roniidy and file : 
againit ^ dotj of hit adcfiaBoey againal tM form of tiM flta- 
tato ia ndi eaae made aiid provided, and agafaHt tiie peace of 
our lofd tbe Boff hii crown and dignitj. 

aighirmtmub Si. €.\l. 9.2, Tkt ad i nee a m tittt ilmpfy 
ia mrtnmff^ ly Hftd 9t eircMMiAMlla/cvideMVy c d^pgrfp^y fVHMf> 

dkimaU wmd tMege the ^fhtcg to kmn iem ewmiU ed **far 
wkked hen tmdfukt't Mie.'* 

Adtetment ^r w U ertt u t mntfrMt mmmv. 

Ifiddleiez to wit X The Jiiron for oar lord tlie King Upon their 
oath pieaent, that J. S. late of the pariah of B. in the covntv of 
M.y Uboorer, on the Uiird dinr of May in the third year of the 
reign of oar loyerdgn knd George ttie foarth^ at the pariah 
aforeiald in tlie coon^ aforefald, one pieoe of fidae and coon* 
terfeit moneTy made and oonnterfidted to the fikeneae and ri- 
ndUtode of m good» legal, and current money and dhercoin 
of onr said lord tibe Kmg of tliia realm, called a thiUing, aa 
and for a piece of inch good, legal, and corrent money and 
filver coin, called a ahimng, then and there folaely and de- 
cdtfolly did ntter and tender to one J. N.; he the lald J. S», 
at the ome he ao uttered and tendered the end piece of ftlae 
and connterfeit money aa aforesaid, then and there wdl 
knowing the same to oe folae and coonterfeited : against the 
form of the statute in soch case made and proYided, and against 
the peace of onr lord the King, his crown and dDgidty. 

Sis moMt inqf r i t mm ent , and seemrUy fw good iektwhtar fir 
tig momtks mart, 15 0. 2. c. 28. t, 2. TUt statute does not tn- 
dnde copper money, R, ▼. Cirwan^ 1 Eaet^ P, C, 182. 

Eoidenee^ 

1. Prove the uttering or tendering in payment tiie sluUing 
in question, and prove it to be a base and counterMtshilUng. 
Where a good shiuing was given to a Jew boy for fruit, and he 
put it into his mouth, under pretence of trying if it were good, 
and then taldng a bad shilling out of his mouth instead of it, 
returned it to the party, saymg that it was not g«x>d : this 
(which' is called ringing the changes) was holden to be an ut- 
tering, within the meaning of the act. A v. Franki, 2 Leach. 
736. 

2. Prove that the defendant knew it to be a counterfeit 
shilling, at the time he uttered it. This, of course, must be 
done by drcumstantial evidence. See ante, p, 78. If, for 
instance, it be proved that he uttered, either on the same day 
or at other times, base money of the same description to the 



HuiM or to a diflbrent person^ or had odier peces of base 
mon^ about him when he uttered die counterfeit money in 
qnestiony this will be evidence from which the jury m^ pte- 
•nme a ipnlty knowledge. Per Thtm^uon B^ <m A y. wUl^ti 
ai., 2 Leach, 983. 

MiddleeeZy to wit : The Jurors for our lord the King upon 
their oath peeent, diat heretofore, to wit, [at the general 
quaiter sesnons of the peace, hoMen at , «o wMmibng 

the r§eoi4 of the comrktimfir thefint ^fitncty to the endrfthe 
judgwnexi inchukfe, stating ii howeoer <m thepOMt, and not in the 
preeent teneeg §ee ante^ p. 52 ; then proceed tiui} : as by the 
record thereof more folly and at luge appears ; which said 
Judgment still remains in foil force and effect, and not in the 
least reyersed or made Told. And the Jurors fo!8t aforesaid 
upon their oath aforesaid, do fiirther present, that afterwards, 
to iHt, [at the general quarter sessbns of the peace, holden at 
tetting Mtf, in the same manner, the record qf the coneiC' 



tionj^ the eeeond ofince"}* And the Jurors first aforesaid upon 
thehr oath aforesaid, do further present, that the said J. S. 
afterwards, after being so oonricted as aforesaid, to wit, on 
the third day of May in the year last aforesaid, at the parish 
aforesaid in the county aforesaid, one |dece of felse and coun- 
terfeit money, made and counterfdted, ^v* ^c. as in the hut 
precedent, eacepting thai you nmet charge it to have been done 

Tkbrd^ji^Bnee,fikmy,deaih. 15(7.8. c.28. «.2. Ifhehme 
heen butonceb^bre eomdcted, charge it accordingljf i eidthepn^ 
niehmeni/br the second ijfimoe is but two years iu^nlsonment, and 
sureties/or good behmfiour fir two yean more, 15 O, 2. c% 28. i. 2. 

Emdenee* 

Fro?e the utterinc with which the defendant is chaiged in 
the indictment, as areetedaiile,j». 278 { and if a thkd offence, 
it most be proVed to have been committed witliin six months 
before the commencement of the present proeecntion* 15 O. 
2. c. 28. «. 5. 

2. PRnre the Ibnner oouTietions thus : if they were in the 
same county, &c, get the cleric of assise or derk of the peace 
to make up tiie records, and produce them at the trial $ if in 
another county, &c., tlie clerk of assise and clerk of the peace, 
respecdvely, are required by the statute to give the prosecutor, 
or any other on behalf of his Mijesty, upon application, a 
short transcript containing the tenor and effect of such con- 
Tiction, whidi, being produced in court, shall be suflldent 



eridcnce of the Mone ; UMAtaftwidii:ktnsaaeApt,2»,6Aandno 
more thaU be paid* 15 <?• 2. c. 28. «. 9. 

Ituiieimmt fir MtUrwg twice witkin tern dag*. 



Proceed me in the yreeedent aniCf f, 278, mmtlg to the end, to 

l!ikf iiwrd!r<< weU knowing the same to be fiJae, and ooonterftH/' 
imckmeei emd tken proceed tkue: and thiU the said J. S., 
aftenrardSy on the same day, that is to say;, on the said thiid 
day of May in the year last aforesidd, [orf afterwards and 
within the space of ten days next after he the said J. S. so ut- 
tered and tendered the said last mentioned piece of false and 
counterfeit money as aforesaid, to wit, on the sixth day of 
May in the year last aforesaid J at the parish aforesaid in the 
comity afornaid, one other piece of fidse and coonterfieit mo- 
ney, made and counter£dted to the Ukeness and similitode, 
life. 8fc. OM in the precedent, ante, p, 278.] did utter and ten- 
der to the said J. N., [or "to one 6. H.,*' » contumingthe 
indictment, at in the precedent, anU, p. 278, to the end. See JL 
▼. Tanii^, 2 Leach, 833. 

To be deemed a common utterer of fake money, and to evfer ome 
year** hnpritonment, and to Jmd mcretUe far good hehamoar far 
two years mare* 15 {?. 2. c. 2K, t, 3. And if, eftet bdng com* 
vict»i efthU dmMe qfente, he thatt again he convicted of uttering 
or tendering inpt^pment any false or coimteifeit money, UwiBbe 
fekny, death. Id, An indictment for thU fdowy, mayreadify 
be framed from the last precedent. See R, y. Smith, 2 B, 
if P. 127. 

Evidence. 

PrOTe the two oifeoces, as directed ante, p. 278 ; and proye 
them both to have been committed on the same day, or 
within the space of ten days, according as it is alleged in the 
indictment. 

Indictment fir uttering counterfeit money, hoeing other counterfeit 
money at the eame time in hit poteetekm. 

The tame at the precedent, ante, p, 278, to the wordt '* well 
knowing the same to be ftlse and counterfeit," indueioej then 
proceed that: and that the said J. S., at tiie time he so ut- 
tered and tendered the said piece of fidse and counterfeit 
money as aforesaid, had about him the said J. S., in his cos* 
tody and possesion, a certain other piece of fiUse and counter- 
feit money, made and counterfeited to the likeness and 
nmilitude of the good, legal, and current money and rilver 
coin of our said loid the Ku^ of this realm, called a ; 

be the said J. S.^ then and there well knowing the sidd last 
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mentioned piece of fiJae and counterfeit money to be ftlse and 
counterfeit : against the form of the statote in such caae made 
and prorided, and- against the peace of our lord the Kinr. 
his crown and digmty. 

7\> he deemed a common utterer of/abe money^ and to ntj^er ome 
year*t imprimmmenty and io/indeuretiee/hr good behaviour for two 
yeart more. 15 G, 2, c. 28. a, 3. ^nd if, efter being convicted 
of this offence, he shall again be convicted <if uttering or tendering 
in payment any false or counterfeit money, it will be/ehny, death. 
Id, An indictment for this felony may reat&ly be framed from the 
precedent, oHte, p, 279. 

Evidence, 

Prove the offence of uttering, as directed ante, p. 278 ; and 
prove that the defendant at the same time had about him one 
or more pieces of the counterfeit money specified in the 
indictment. 

Jttdictment forjmtting (jff^ counterfeit money at a lower rate than 

by its denomination it imports. 

Middlesex, to wit : The jurors for our lord the King upon 
tbeir oath present, that J. S. late of the parish of B. in the 
county of M., labourer, on the third day of May in the tUrd 
year of the reign of our sovereign lord George the fourth, at 
the parish aforesaid in the county aforesaid^ ten];necesof false 
and counterfeit milled money, made and counterfeited to the 
likeness and similitude of the good, legal, and current milled 
money and ulver coin of our s^d lord the King, of this realm ^ 
called a shilling, (the siud several pieces of counterfeit money 
not being then cut in pieces,) feloniously and unlawfully did 
pay and put off to one J. N., at and for a lower rate and value 
than the said pieces of false and counterfeit milled money, by 
their denonunation, did then and there import and were res- 
pectively coined and coimterfeited for, that is to say, at the 
rate of four pence for each and every of the said pieces : 
against the form of the statute in such case made and pro- 
vided, and against the peace of our lord the King, his 
crown and dignity. 

Felony, wUhin clergy, 8&9^.3. c. «6. «. 6. This statute 
extendtt notonfy to coumterfrit miUedmoney, but to all milled money 
whatsoever, unlaw/uUydiminithed and ma cut into pieces g and not 
only to paying and putting fff such money, but tiso to the 
recdvingofit. 

Evidence, 
Tet^ pieces if counterfeit milled money, ^c] Milled money ia 



d8S CUifar. 

tli«t» tfc0 meUl of which hit been flatted and made of a praper 
thktkneWj hf paniiig through a mill or prete, before the pieces 
of coin are cut oat of it; ILy.Bminm^f 2Leitch,62ii wfaidi 
it the cate» I befieTe» with all the tuVer and gold mon^ at 
ptetent eoiaed. And to mtintaiii the abofe iadfctmeat, it is 
not the eoonterfeit moaey tiiat nratt be poved to be ndDed, 
bat the gemdne ooiny wmch the ooantenelt money hat been 
intended to imitatr. Id, A variaace between the indBetment 
and eridenoey in tlie nnmber of piecet, it not nateriaL 

Nai heh§ tuiim wieeti^ From tlie poiition of these wordt in 
the ttatate, it might be doabted if they appBed to any bat the 
** milled money anlawfiiny diminithed" thcreia mentioned ; 
bat at it leemt to have been decided in one cate {ILr.Palmtr^ 
1 ZcflcAy 103») that theie wordt apply, not only to the dimi- 
nithed money, bat alto to the coanterlirft miDed money men- 
tioned in the ttotate, it it at well to intert them in the 
indictment, particalarlyattherecanbe nodiAcoltyinproYing 
the fiict. 

Did jMjf and put of,'\ It matt be proved tiiat the defendant 
ptid or imt oif one or more of the piecet of oonnterfeit money 
m qoettiom And it mast have been parted with, and not 
merely ottered or tendered. Where A. brought a parcel of 
coanterfeit thillinga to B«, and agreed to tell them at the rate 
of 29 ihUlinst for a guinea, and they were accorffinaly laid in 
a heap on & table; bnt wliiltt B. wat reckoning &em, and 
before A. wat paid for them, the oflicen entored and teized 
both ; thit wat holden not to be within the act J?, t. ITooI- 
HdTgv, lZeaeA,307. 

At mtd fir a iewer rate, S^J] Tliit mutt be proved : but it 
thoold teem that it it not neoettary to prove that each of the 
oounterfi^t sluOingt wat put off at the exact rate of four pence; 
if proved to have been put off at the rate of any tnm under 
twelve pence, it would be tuffident. 

Alto, it must be proved that the protecution wat com* 
menced within three montht after the oflfenoe wat commit- 
ted. 8 & 9 IT. 3. c. 26. #. 9. 

ImHctmtKt/br the Ukt, at to copper numey. 

The tame at the last, except that inttead oi^^miUedmtmey,'* 
ywimtait** copper money;*' for ** not being eui ht pieeee,*' in- 
Krt**notbeingmeUeddatwnorcMtinpieeetf" and for the wordt 
** pap and put ef^* intert ** eeU, pap, and pat ejfs together with 
tuch little alteretiont, at the difference of the denomination of 
the coint may render aeoetsaiy. 

Ftihny,witkin clergy^ U (?.3. c. 40. «• 2. Ae t0 the etddenct 
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Bliddkiex, to wit : The Jnron for oar lord the King upon 
their oeth present^ that J. S. late of the parish of B. in the 
counter of fli .» labourer^ not beinr a person employed in and 
for his Bfijestjr's mint or mints in uie tower of London or 
elsewlieie, and for the use and sernce of tlie said mints only, 
and not being a person lawfolly authorized by tiieloids oom- 
misdoners of the treasory of oar said lofd the lOng, or by the 
lord high treasorer of England, and not regar^Qng the daty of 
his a llegi anc e , nor having the foar of God in his heart, bat being 
moved and sedneed by the instigation of the deril, on the thfard 
day of May in the third year of the reign of onr sovereign lord 
George the fourth, witii force and arms, at the parish aforesaid 
in the coanty aforesaid, knowingly, foloidoasly, and tndtor- 
oady had in the castody and posKssion of him ue sM J. S., 
(wiOiout lawfol aatlioritjr or safficient ezcase for that parpose) 
one die made of iron and steel, in and apon which then and 
there was, and was made and impressed, the figore, stamp, 
memblanoe,and dmilitade of one of the sides and flats, to 
wit, the headside, of the lawfol silver cdn carrent within tMs 
kingdom, called a shilling, and which said die would then and 
there nudie and impress tiie figure, stamp, resemblance, and 
sfanOitude of one of tiie rides and flats, to wit, the head ride, of 
the said lawfol sQver coin current within this kingdom, called 
a shilling: against the daty of his allegMce, agrinst the form 
of the statnte insach case made and provided, and against the 
peace of oar lord the Ki^, his crown and dignity. 

Hightrtnmu 8ft9 IP^3. c. 26, «. I. Tht wlaimU inoHhu 
«MMy ifutrmmeniM 9f fxkmgti tmd tkt intinaitaU wMk it the 
nUffect ofikt imUcimeHS, mtut U ihereim detcHbed in mek a tMm- 
ner at to Mmg it witkbi tome tftht deteripthiu m the ttaiuU, See 
the etatmteg mtd tee R.Y, Leonard, 2 IT. Si. 807. 822. A ▼. 
BeU, ifhit. 430. 

Evtdence^ 

Pjrove that the defendant had in his castody or poesesrion 
the die in question ; and the die when prodneed in evidenoe, 
must appear to be such as is capable of making an impfenion, 
so neariy resembling the current shillings, as would be likely 
to impose upon perwns nring the ordinary cantiou in taking 
money. A pancheon, making an impression resembling the 
bead ride of the shillings coined in King William's reign, but 
withoat the letten roond it, was neverthelest holden to be 



S84 Cmmmg. 

trithin the statute : for the thilliiigs of tliit eoinafpe were then 
in mdi a state, that the letters round the hmd were not dUa- 
cemibk ; and the pancheon was capable of making an im- 
pression resembttng them in that state . R, y . Ri^gelam, 1 Leaek, 
189. But an instmment which can make part of £e impres- 
sion only, and wliich cannot possibly of itself miJce either side 
of the coonterfeit coin resemble the lawful current coin of the 
country, as, for instance, an instrument making an impresnon 
resembling the sceptre upon the half guinea, is not within the 
act R. y. Suiton, 2 Sir, 1073. ffardw, 354. 

JndietmeiU for amenJbkg mieh toolg, 

Coumtencementf at inthg last pneedeni.'] in the county afore- 
said, in the dwelling house of J. N. there rituate, did mde and 
conceal one die made of iron and steel, in and upon which then 
and there was, and was made and impressed, 4rc. ^c. at in the 
iast precedaU. 

High treoMOH. 8 & 9 IT. 3. c. 26. t, 1. Prove a ctmeeatment 
ofthedU in question in the house of J, N,, by the dtfendant. See 
the evidence under the iast precedent. 

Other offences relating to the coin. 

Knowingly bringing fidse money into the realm, counterfeit 
to the money of England, is high treason. 25 Ed. 3. ^.5. 
0. 2. Forging foreign coin current in this realm, is high trea- 
son. 1 J/, sest. 2. c, 6, s, 2. Forging foreign coin not per- 
mitted to be current here, is a misprision of tresson. 14 EL 
c. 3. Importing counterfeit foreign coin, currenthere, is high 
treason. 1 & 2 PA. ^ if. c. 11. «. 2. Uttering or putting off 
counterfeit forei^ coin, not permitted to be current here,— 
the first^ offence is punishable with six months imprisonment, 
and finding sureties for good behayiour for six months more ; 
the second, two years imprisonment, and sureties for good be- 
haiaour for two years more ; and the third, felony, death. 
37 O, 3. c. 126. s, 3. Colouring, plding, &c. any coin to 
make it resemble the gold or silyer coin of tiie kingdom, is 
high tresson. 8 & 9 IT. 3. c. 26. s. 4. See JL y. La»ey et ai., 
I Leach, 182. JL y. Case, 1 East, P. C. 165. JL y. Jf arris et ai,, 
1 Leach, 161. Colouring silver ccan to make it resemble gold 
coin, or colouring brass coin to make it resemble the silyer 
coin, is high treason. 15 O, 2. c. 28. s. 1. Marking the edges 
of the current coin or of coin counterfeit to it, is high trea- 
son. 8 & 9 fr. 3. e. 26. «. 3. Impainng, duninishing, faldfy- 
in^, scaling, or lightening the cdn of the realm, or foreipi 
com current here, is high treason. 18 JBf. c. 1. #. 1. Mel^ 
down the current coin of the realm, punishable with six 
months imprisonment. 6 & 7 XT. 3. c. 17. s. 8. 13 & 14 C. 2, 
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e. 31. ReceiTing or pa^uig the current gold coin for more 
than the Uwfol valae thereof, — siz months imprisonment and 
soreties finr good bc^Tiour for twelve months more, for the 
first oilienoe ; one year's imprisonment and sureties for good 
behaTiour for one year more, for the second offence ; and for 
every subsequent offence, two years imprisonment. 52 O* 3. 
c. 50. C!onyeying out of his Majesty's mint any toob 
or instmmenti of coinage, is Ug^ treason. 8 & 9 /iPI3. 
c. 26. «. 2. 

An indictment for any of the offences here enumerated, 
may readily be framed from yome of the foregoing pre- 
cedents. 



Sect. 3. 

Sedition and bUtaphemyy ffc» 

IndUtment for a tedUimu UbeL 

Middlesex, to wit ; The jurors for our lord the King, uporr 
their oath present, that J. H. late of the jparish of B. in the 
county of M., clerk, being a wicked, malicious, seditioas, and 
ill disposed person, and being greatly disaffected to our said 
lord the King, and to his administration of the goremment of 
this kingdom and the dominions thereunto belonging, and 
wickedly, malidously, and seditiously contriving, devising, and 
intendinjg to stir up and excite discontents and seditk>ns 
amongst his Majesty's suljects, and to alienate and withdraw 
the aifoction, fideli^, and all^iance of his said Mijesty's sub- 
jects from his said A^esty, [and cause it to be believed that 
divers of his Mijesty's innocent and deserving subjects had 
been inhumanly murdered \rr his said Miyesty's troops in the 
province, colony, or plantation of the Massachusetts Bar, in 
New England in America, belonging to the crown of ureat 
Britain, and unlawfhlly and wick^ly to seduce and encourage 
his Mijesty's snljects in the sud province, colony, or planta- 
tion, to resist and oppose his Majesty's government,] on the 
eighth day of June, in the fifteenth year of the reign of our 
sovereign lord George the third, wiui force and arms, at the 
parish uoresaid in the county aforesud, wickedly, malicioufdy, 
and seditioasly did write and publish, and cause and procure 
to be written and published, a certain folse, wicked, mididous, 
scandalous, and seditious libel of and concerning pds said Ma- 
jesty's gOTcrnment and the employment of his troops], 
acoordinff to the tenor and effect following : that Is to say : 
['< King% Arms tavern, ComhiH, June 7, 1775. At a special 



meetiiiy lUi diy of levcnd menben of the Gontlltatioiial 
SodotVy during an a^oamment, a geodeman propoaed that a 
mhaot^ptioii ahimld be fannwidiatffly entered Into by anch of the 
nemboi preaen t who migfat mrore the porpoaey finr raising 
the aom of one hnndied poanda, to be applied to tihe relief of 
the wldowBy orphana, and aged parents of our beloved Ameri- 
can iUloir anljccta, who^ fiuthM to the character of Engliah- 
men, preftrring death to alaTery, were» for that reason onljr* 
inhomanlT nmrdered by the King's (meaning his aaid 
M^caty'a) troopa at Lenngton and Concord, in the province 
of llassachnsttts, (meaning the said province, colony^ or 
plantation of the Maaaachnaetta Bay in New England in Ame* 
rica), on the nineteenth of last April : which som being im- 
mediataly collected^ it waa thereopon resolred that Mr. H. 
(mcaniiy himaelf tiie aaid J. H.) do pay to-monow into the 
handa oiMeaa. B. ft C. on acooont of Dt. F., the aaid sum of 
one hundred poonda ; and that Dr. F. be reqnealed to apply 
the aame to the above mentioned porpoae. J H." (meanhig 
himaelf the aaid J. H.)] : in contempt of oar said lord the 
King> in open violation oif the laws of tibia kingdom, to theeTil 
and pemiciooa example of all otfiora in the like caae offending, 
and against the peace of oar lord the King, hia crown and 
digidty. I%er9 wtn tiker emmttf charging thai ike deftmdtmt 
**prHd9i mKdpKbMtked^and etnned aHd p nc un dtoUprtmtedmnd 
p m btt i k e t T * ^ teverai newtpapenp the §ame Sieit ntd other emmti 
duBTging the prkMng and pmhUehiiig ^ part rfihe mme Ubel, 
setting a entf to the wordt ** the nineteenth efimt AffU^* incin^ 
ette ; and laitkf m eom i f , charging the defendant with having 
written and jniHehed another iuteimUnrlibeL ITUtwatthe ca$e 
if R,r, Homey Cowp, 672 ; it was in fiudt an it^ormatimi ea 
afiidbsi htt J have ghfen it the shape efan iadktmeaif to make it 
eonforwuMe with the other precedents in the vohnne, Tksd^end- 

the prine^sai efwhidk was, that it was not averred thai the empioy 
meat efthe troops was hf the JQnf^s aathoritpt hat the coart after 
maeh consideration declared themsdoos dearip of opinion that the 
in/onnation was s^fleieni, SeealsoR, y. Burdett, 4 Bam if Aid, 
314. 

The pmnishment fir a sedMoas libel isjine and imprisonment, 
Bmlifthelibeltendtohring into hatred or contend thepenon^ 
Ms Aftffestpf or the government and consHtHtion if the mnUed hing'^ 
dom asbplaw estabHshedf or either hoase ^parkamenit or toex* 
du UsMtgestp's sa^jeds to attempt the alteraOon of amp matter in 
ckareh or state as 2y law estahUshedf dherwise than hy lamfni 
mianez them, fty stat, 60 (7*3. e.a. #.4, fir a second fginee, Cla 
^fender map tithe r be punithtd as fir a m i n hmeanm at tm nmn n law, 
or bea ^udgtd ioheb m dshodfiom his Mtjosifs dominions , ai^ 
dlsereOen^theeoartb^fbre whom he was tried. The indictment 
Jor a s ec on d ofknce, map beframod im m rimiUu ' wm me r to the pre^ 
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eecieN/y ciils, j». 279; mud tke sUOute refnirti the clerk •f miiu cr 
eUrk ^ikt peaet to/kmiih the proteaUar with m eertt/Sette emUain' 
ing the mbetmee ^the/ntammctUm, which cert^Umie ehaU be 
e^^ftumtfteirf ef mch previmu eomnctioH, 60 (?.3. c. 8. «. 7. 

We shall now proceed to make a few obsenrations on what 
shall be deemed aedition» and on the form of the indictment 
for that offence. 

JFtntf as to iHiat shall be deemed sedition. PoUtical writings 
and words may be classed under three heads : tiiose which are 
overt acts of treason j those iHuch are seditkms ; and tiiose 
which are allowable and justifiable. We have seen what poli- 
tical writings and words amount to overt acts of high treason. 
^nte, p, 266» 2(i7. On the other hand^ a man may lawfully 
discuss and criticise the measures adopted by the Kii^ and hw 
ministers for the goremment of the country, provided he do it 
fairly, temperately^ with decency and respect, and without im- 

E* g to them any corrupt or improper motive.5ee R, v. Lambert 
ny 9 2 Cmap. 398. Afl political writings or words between 
extremes, therefore, may be deemed seditious. As, for 
instance, if a man curse the Kmg, widi him ill, give out scan- 
didous stories concerning him , or do any thing that may lessen 
him in the esteem of his sulgects, may weaken his government, 
or may ruse Jealousies between him and his people ; or if he 
deny the King's rightto the throne, in common and unadvised 
discourse (for if it be by advisedly speaking, it amounts to 
prmwmmire )i all these are sedition. 4 Bk Bom, 123. In JL y. 
TMhim (5 A. TV. 532, ^oft.424). Lord HoU said, that^if 
men shall not be called to account for possessing the people 
with an ill opiidon of the government, no government can 
subsist ; nothing can be worse to any government than to en- 
deavour to procure animosities as to the management of it ; 
thb has always been looked upon as a crime, and no govern- 
ment can be safe unless it be punished." And Liad EUenbo' 
raurhfinJLy.Cobbet (Holt.tmLibel^ 114. Simh.m Libel, 529), 
said that if a publication be calcuhited to alienate tiie affections 
of the people, by brining the government into disesteem, 
wliedier the expedient resorted to be ridicule, or obloquy, the 
writer, publisher, &c are onnishable. And whether the de- 
fendant really intended, by his publication, to alienate the 
aifections of the people from the government, or not, is not 
material; if the publication be calculated to have that effect, 
it is a seditious libel. JLr.Bmdett, 4tBam.ifAU.9b. 

Seeemdhf, as to the form of the indictment. As to tiie mere 
formal jMurt, it to suAdent to refer to the precedent, mtte, p. 
285. The indictment must charge a publication ; compodng 
or writing a libel merely, does not seem to be anoffimce, unless 
the Ifliel be afterwards published. SeelLy.Jhirdett, ABmm.^ 
AUU9lb. But if a man write a libel in the coun^ of L., with 
intent to publish it, and aflenrards publish It in the county 
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of Mm he mty, it leeiiit, ht iiufictod for a miideiiieaiior in 
in either ocmnty. Id., Per, 3 JJ,, Bt^dey, J. dub. 

2. Such pert of the publication aaia ubelloiis, or as the pro- 
lecntor chnaea to let out, miut be set out correctly ; bright 
r. Clemeni*^ 3 Bam. 4r ^U. 503 ; any material vaiianee will 
be fttal. See amie^ f. 64> TMnxri y. T^pety 1 Camp. 352. If 
parts of the pnUication be selected, dey mnst be set forth 
thns**ina certain pari of wMch sidd there were and 
are conUuned certain folse, wicked, malicioaSyScandaloDS, se* 
ditioas, and libellous matters, of and conceminff," &c. ** ac- 
cording to the tenor and eflbct fidlowing, that is to say :? — 
'< And m a cerUun other part," 4re. ^r. See \ Can^, 350. Ptr 
LcrdE4knbar<mgh, If the Ubel be in a foreign language, it mnst 
be set out in such language, yerbatim, together with a correct 
translation. Zenobh t. j^atel, 6T.R, 162. 

3. And besides setting out the libellous passages of the pub- 
lication, the indictment must also contain such ayerments and 
innuendos as may be necessary to render it intelligible, and its 
application to the King or his goyemment, &c. eyudent. When 
the statement of an eztrinac fact is necessary, in order to 
render the libel intelligible, or to shew its libclhnis quality, 
such extrinsic foct mnst be ayerred in the introductory part of 
the indictment ; but where it is necessary merely to explain a 
word, by reference to something which lias preceded it, this is 
done by an innuendo. And an innuendo can explain only in 
cases where something already appears upon the record to 
ground the explanation ; it cannot, of itself, change, add to, 
or enlaige the sense of expresnons beyond their usiul aocepta- 
tion and meaning. See 2 Salk, 513. Cowp. 684. Thus, for in- 
stance, in an action on the case against a man for saying 
of another ** he fuu burnt my barny" the plaintiff cannot by 
way of innuendo say ^'meaniftg hie bamJuUofeomi** Bar^ 
ham** caeef 4 Co. 20 a. ; because this is not an explanation de- 
riyed from any thing which preceded it on the record, but from 
the statement of an extrinsic fact which had not preyknisly 
been stated. But if in the introductory part of the declaration 
it had bc«n ayerred that the defendant had a bam foil of com, 
and that in a discourse about that bam he had spoken the aboye 
words of the plaintiff, an innuendo of its beiitt the bam full of 
com would haye been good ; for by coupling the innuendo with 
the introductory ayerment, it would have made it complete. 
So, ina n acU e a -for the words ** He it a thief y" you cannot ex- 
plain the defendant's meaning in the use of the word ** He" 
by an innuendo ** meaning the taU pMnt^" or the like, unless 
something appear previously upon the record to ground tiiat 
explanation ; but if you had previously charged the words to 
have been spoken of and coiiccming the plaintiff, then such an 
innuendo would be correct ; fcr T7hen it is alleged that the de- 
fendant said of the plaiiitiff **Hei*a thief," this is an evident 



froiittd for the esplaiMitioii g^Tvn by liie innneiido that the 
plaintUr was referred to by the word ** He." See I Bo. Akr. 
93,pk 7. 95, pi. 7. t Eo. Rep. 344. Ore. Joe. 126. 39. I Sid. 
52. 2iSlr.934. 1 Smmd.2i2,n.Z. In At. TVdIte, (5 A. TV. 
632. 590.) one pert of the tibel was thua : << The miamaoage- 
menta of tiie lURy, have been a ||Teater tax upon the merchanta 
than the dutiea raised by parliament :" in order to exjdain 
what waa meant by the nayy, the introductory part of the in« 
formatioa charged die libel to hftve been written ** of andcon* 
ceming the ro^ nayy of this kingdom ; and the goremment 
of the said nayjr;" andwhen in stating tiielibd it came to the 
word ''nayy/' it explained it by an innnendo thus: ** meaning 
the royal navy of this kingdom;" which being coupled with the 
averment in uie introductory part of it, made tiie sense and the 
chaiige complete. In /Z. r. Matkewe (9 St. Tr. 682) , the worda 
of the libel were these : '' From the solemnity of the cheralier'a 
birth, and if hereditary right be any recommendation, he has 
that to plead in hb faronr :" it was there objected, What che- 
valier? wbo is he? what recommendation? and to what? 
But in the introducing part of the information, the libel was 
charged to have been written <* of and concerning the pret^ider, 
and of and concerning liis right to the crown of Great Britain;" 
and it was hoMen that the innuendos in the body of the libel, 
cxplsining the words " chevalier," &c. to mean the pretender 
and Us hereditary right to the crown of Great Britidn, wlien 
connected with the averment in the introductory part, of its 
being written ** of and concerning the pretender and Us right 
to the crown of Great Britain,*' were a suffident explanation 
to make good the charge. But where the worda or libel are in 
the second person, and the slander is spoken or the libel is di- 
rected to the party slandered or libelled, and it is so alleged in 
the indictment, —  as where a declaration chaigea that the de- 
fendant, in a diseourse with the plaintiff, said to him, ** Ym 
area f Ay,"— it ia unneceasary to aver that they were spoken or 
written of and concerning the plaintiff ; nor is there any need 
of an innnendo, for it is plain enough without it that **f€u** 
meana the plaintiff. Shut v. HmwHne, 2 Ro, Rep. 243, 244. 
mtieeel Re, Ah'. 85, pl.S. 

See two preeedeiUe ef indietmente far teditioue Hieh, 4 ff^ent. 
199.201. 

Evidence en ihe peari cfthe pretecution. 

On the eighth day of June, jfc] The day on which the libel 
is sUegod to have been written and publidied, is not material, 
and need not he proved aa laid ; but a variance between the 
indictment and eHdenoe, in any datea alleged aa mentioned in 
tiie libd, would be fatal. 

At theparieh iftrentid in the eeemtp tforettdd^ The offence of 



ooone miHt be proved to lunre been committed in the comty 
in which the TcniK is laid. If a ktler containing the fibel, 
iMch die paitf to whom it ig diiected, in the proper conntj, 
aw Jl. T. /aAMMiy 7 Jbif, (S5, e?en though addressed to him 
at a place out of the coontf, B, t. Wmimm^ I Omqt. 215, or 
even if a sealed letter, containing the Bbel, be potintotiie poet 
office in the pidper conntf, R, r. Bmnku^ 4 Bmm, if Aid. 95. 
Per 3 JJ., Bmfkf J. AA.^ it is a snffident paUication of the 
libel in that coonlrt end in the last case, the three jodges held 
that if a man write and compose a libel in L., with intent to 
pabttsh it, and afterwards pnblish it in M., he may be in- 
dicted for a ndsdemeanor in either coontr* BntiniS.T.iyW- 
Mi (1 Cmy. 215), £ei^ fOoiiterpifgrA held that the post mask 
of a narticttlar place idthin tiie connty, npon a letter contain* 
iqg the Bbel, was no evidence of a publication in that county ; 
for the post maik might be foiged. 

IWcltfrfjy, wuHeimitfyf mtd JwfiltfpMd^.] The malice, &c. may 
be infoned firom the libel itself, without any eztrinnc evidence 
of it. At. Creaey, \ M. tf S. 273. 282. R. r. Lard Aimgdm, 

1 Es^ 226. So, evidence of the dcfonduit's having published 
oAer copies of the same libel ; Pkmieit^. CMeU, 5 Etp. 136 ; 
or odier libels, B, r. /Vorce, Peaktf 74, provided they ex- 
pressly refer to the snlject of the libel set out in the indict- 
ment, FUmerty t. Ttfp^, 2 Camp, 72, is receivable, in order 
to prove the malidoos or seditious intent. 

Did wriie tmd yubluhf ^x.] Upon a count charging the de- 
fendant with having composed, printed, and pnbli«ied a libel, 
proof that he composed and published it, i?. t. IFttfumw, 

2 Ccwp. 646, or even that he only publisbed it, R, v. Humi et 
«/., 2 Cavy. 583, will be suffident to maintain it. And proof 
that he composed it in the county of L., and publbhed it in tlie 
county of M., win maintain a count laying the olfience in the 
coun^ of L. R. V. Btardett, 4 B«m. if Aid. !»5, Per. 3 //., 
Baiftejf J* Alb, But a publication must be proved. Sed vtde R, 
r^BwdeU, A Bam, if Aid, %h. 

The publication may be, by selling the libel, distributing it 
gratis, reaiBng it to otiiers (if be knew the tendency of it before) , 
or by sending it and hanng It delivered to ano^er perron, or 
even to the party libelled by it. Set Bae, Air, lAbd, B, 2. 
1 Hawk, Cp 73. tf. 11. So, evidence of the defendant's procur* 
ing another perron to publish the libel, is sufficient to maintain 
a connt chaiging the defendant with having published it ; and 
theroforo, ei^ence of the libel's being purchased in a book- 
seller's shop, or at a newspaper office, or the office of a news- 
vender, of a servant tiiere, in the rourse of business, will 
maintain a count charging the master with having published it, 
4 Bac Abr. LOel, B. 2. R. r. ^Anoa, 5 Bur, 1^686, even 



altlioqgh it be profcd thai liw niMler was not privy to it. 
R. T. irUter, 3 £1^.21. 

Where the libd ii contained in a newspaper, and the defend* 
ant it indicted Cor having printed and pidiliahed it,— in order 
to prove the defendant to be printer, publisher, or prowietor 
of the newspaper, get a eeitii&ed copy of the nsaal amdarit 
horn the stamp office (which mentions Uie names and places of 
abode of tiie printer, pnblisher, and proprietors of the paper, 
the nane of the paper, and the place who'e it is printed; ; snd 
if the newspiqper containing the libel be intituled in the same 
manner as that mentioned in the affidarit, and the names of 
the printer and publisher, and the place of printing, he the 
same as is mentioned in the affidavit, these will be sofficient 
evidence Tcondusive evidence against the person or persons 
who signed tiie affidavit, and jMM>SK<f evidence against othcors 
tiwrein mentioned nnlos the contrary be satisfectorfly proved) 
of a pnblication by the persons thivein described as printer, 
publisner, &c., witiioat proving that the newspaper in question 
was porohased at any place belonging to, or occupied by them, 
or their servants, 38 (?• 3. c. 7S, «• 11, 9. I1iis certified 
copy, upon being j^ved to have been signed by the perron 
who made it, is evidence not only of the contents of the affida- 
rit, but alro of its haviiig been duly sworn by the persons ap- 
pearing by this copy to have sworn the same. «. 14. Abo, by 
the same statute, the printer or publisher of every newspaper 
is obliged to deliver jU the stamp office, one of the papers w 
published, signed by liim, with his name and place of abode ; 
and the commissionerB, upon any person ^^plying, shall either 
produce the same in eridence, or give it to such perron for 
that purpose upon receiving reasonable security for its being 
returned. $, 17. See 10 East, 94. 3 Ctunp, 99, 100. 

^ certaiu fmUe and tediUoiu libel,'] The libel itself must be 
produced in evidence ; and if there be any variance in substance, 
between the writing produced and that set out in the indict- 
ment, the defendant must be ac(piitted. See emie^ p, 288. If 
the libel be in a foreign Inngnage, and be iwt out in that lan- 
guage together witii a translation, eee tntte, p, 288, the trans- 
lation must be proved to he correct. IL v. Pettier, 2 SeL 
A\ P, 1048. 

MetuiiHg hit udd Mt^fesiy,'] In strictness all the innuendoa 
must be proved by rome persons acquainted witii the matters 
of the libel, and who can swear that they understand such and 
such words to mean ro and ro, or to have reference to such and 
such perrons, things, or fects, as described by the innuendo. In 
many cases, however, the truth of tiie innuendo appears ro eri- 
dent from the context of the libel itself, tiiat further proof is 
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deemed mneceeiety, and it U left totlie jmyiqpon a coosidcni- 
tion of the libel tlone. 

E9idmcefir tke i^kmimU. 

The defendtnt may prore that he did not write or pobfiah 
the libel at all ; or he maT contend that the pobfication it not 
libelkras ; or that he was Jostiiied in poblishiiiff it. 

1. He may prove that he was not concerned in the writing or 
pablishiog of the libel in question ; and^ in the case of a news- 
paper, he may prove that he is neither printer, publisher, nor 
proprietor of it, nor otherwiie interested or concerned in it, 
provided he hare not signed the sffidarit deposited at the stamp 
oflice.SBf«i/«, p. 291. Hemayalsoprofe^athewasamere 
innocent agent in the publication; as, for instance, that he 
carried and delivered the letter containing the libel, without 
knowing iti contents, or delivered one paper by mistake for 
another, 4r. A. 127, 128, or the like. But it is not competent to 
him to prove that a paper, similar to that, for the poblication 
of which he is prosecuted, was published on a fonner occaaon 
by other persons, who have never be<m prosecuted forit. R. v. 
H9U, 5 r. R, 436. 

2. He may prove that the writing in question is not libellous ; 
and for that purpose a defendant has been allowed to g^ in 
evidence other passaces in the same newspaper or pubtication, 
plainly referring to «be suliject of the libel in question, or fhiriy 
connected with it, though di^oined from it dy otluHr matter, 
and in a different tjrpe, in order to prove that his intention was 
not such as was imputed to him by the prosecution, or that 
the passage in question would not fairiy bear the construction 
attempted to be given to it. R. r. Lmmbert dr Pmy, 2 Cmmp. 
400. 

3. He may shew that he was Justified in poblishing the mat- 
ter alleged to be libellous. As, for instance, that it formed 
part of a speech delivered by him as a member of pariiament ; 
Me 4 ^. 8. c. 8. 1 IT. ^ M, st.2. c. 2 ; but this privilege ex- 
tends onljr to hb speiidng in the house ; for if he afterward 
publbh his speech, he is amenaUe for it in the same manner 
as any other person. R, t. Cnewy, I M, if S» 273. il. v. Lara 
Abingdon^ 1 Bip. 226. 

So, he may prove that the matter alleged to be libellous, 
was contained in a petition to pariiament, and published to its 
members oidy, or contained in articles of the peace, or in some 
other legulsr proceeding in a court of justice. 1 Hawk. c. 73. 
«. 8. 

So, he may prove that it is a feir report of proceedings in a 
court of Justice. This, however, must not be considered a 
Justification 4t esemt in all cases. For instance, in the course 
of a trial| it may become necessary for the purposes of Justice 
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to hear or read matter of a scandaloua, blasphemous, or inde- 
cent nature ; yet it is not lawftd, under the pretence of pub- 
lishing that tnal, to rentier or circulate such matter. JR. t. 
Cmriikf 3 Bam. if Aid, 167. and »ee i M. 9f S, 2Sl,Per Bay 
k^f J, And the same as to the reports of proceedings (parti- 
cnlafly car parte proceedings} before magistrates. See R, r. 
FUhtr^ 2 Camp. 563. 

But in no case will the defendant be allowed to prove the 
tnidi of the Ubel, in justification or excuse of his haying pub- 
lished it, R, y. Bwdettf 4 Bam, Hf j^UL 95, or eyen in extenua- 
tion of punishment. A. y. Bwdett, Id. 314. 

Indictment f&r sedititme words. 

Middlesex, to wit: The jurors for our lord the King upon 
their oath present, tliat J. S., late of the parish of B. in the 
county of M., being a wicked, malidous, seditious, and ill 
disposed person, and wickedly, maliciously, and seditiously 
contriying and intending the peace of our said lord the King, 
and this kingdom of England, to disqmet and disturb, and the 
liege sulijects of our sa^ lord the King to incite and move to 
the hatred and dislike of the person of our said lord the Kong, 
and to scandalize and yilify me colonels and other officers of 
the guards of our said lord the King, on the third day of Biay, 
in tbe tMrd year of the reign of our said soyereign lord Geofge 
die fourth, with force and arms, at the psorish iSbresaid in the 
county aforesaid, in the presence and hearing of diyers Uege 
subjects of our said lord mt King, wickedly, malidously, and 
seditiously did publish, utter, pronounce, and declare with a 
loud yoioe, of and concerning our said lord the King, and of 
and concerning the colonels and other officers of the guards of 
our said lord ue King, these English words following, that is 
to say : " The colonels and the rest of the officers (meaning 
the colonels and officers of the guards of our said lord the King} 
are a ccmipany of rogues and yillains ; for their buidness is to 
uphold their master, (meaning our said lord the King) who 
(meaning our ssid lord the Kii^) is a i^llain and a rogue, -and 
never kqit his word in any thing he said :" to the great scan- 
dal of our said lord the Kin^, and of the colonels and other 
officers of the guards of our said lord the King, in contempt of 
oar said lord ue King, in open violation of the laws of this 
kincdom, to the evil and pemiaoas erample of all others in 
the like case otifending, and against the peace of our lord the 
King, his crown and dignity. ^ there be any doubt ef being 
abie tu prove tkie predeeform ifword»f yoa may vary the etat&^ 
meat in diferent eemUa. 

fine and impriaomnent. At to what amoanti to tedMon, tee 
ante, p, 287. 
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EHdentt. 

Vroft thftt tlw defendant gpofte the words set oat in tbe if»- 
dietnent, or at ksst so mock of them as may amoont to as 
indictable olfence ; See Ore. Jme. 407.- 2 JSmet^ 434, Per Lmw 
remee^ J, 2 IK Bi. 790 ; any Tarianee m sobstaacc will be 
fiital ; eren where the irards were set out in the indictment ia 
the third peaon, *' Neitf" ife., andprofcd to have been spokeik 
in the second person, *' Yett ttre," <|rc., the Taiianee waaholden 
ihtaL B, r, Beny^ 4 r. A. 217. Prore the innnendesy as in 
the last precedent. And see the eiridence under the last pre- 
cedent, generally* 

ImdktmenPfef a h h ap he wmme MeL 

Middlesex^ to wit : The jorars Cor our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., bookseller, being a wicked and evil disposed 
person, and disregarding Ae laws and religion of Ae realm> 
and wickedly and profSinely deriring and intending to Mnc tlie 
Hcriy Sc riptu res and the Qiristian religion into disbelief and 
contempt among the people of this kingdom, on the third day 
of May, in the third year of the reign of our sorereign lord 
Geofjge the ibartil, wilh ibroe and arms , at the parish aforesaid^ 
in the county aliaresidd, unlawfully and wiekedly dUl compose, 
print, and pubMnh, and cause and procure to be composed, 
printed, and published, a ccrtsin scandalous, impious, blasphe- 
mous and profime libel, of and conoenung the Holy Scriptures 
and the Christian religion, in. one part of which said libel there 
were and are contained, amongst other things, certain scandal- 
ous, impious, blasphemous,, and profime matters and things^ 
of and concerning the Holy Scriptoies and the C!hristian rdi-- 
gion, acoovding to the tenor and ellbet fbUowiiy » that is to 
say : [Acre set etU the Ukelkmi pnemge; mud iftkere be mmdker 
smeh pastage in oHoiMer part of ike libeif hUroAtee it tkaut and iik 
another part thereof, there were and are contained^ amongst 
other things, certain ether scandalous, impious, blsspbemous» 
and profime matters and things, of and concerning the saidb 
Holy Soriptures and the Christian religion^ acoorduig to the 
tenor and efllBct following ; that is to say : 4>f. ife, emi oon- 
eMe tke eemU Itei:] to the lugh displeasure of the Almighty 
God, to the great scandal and reproidi of the Christian reU- 

es, to the eril example of alh otheis in tlie like case oftnd- 
, and against the peace of our lord the King, hia crowa 
and dignity. See tke eUenmtiome i^mn tke firm efmn indietiment 
fir Ubei, raff, p. 287, 288. 

J'liie tmd iutprimmmetU, And fir a eeeemd ^nce, tke cetart 
nmjff ei thgxr dieeretion^eUker fme emd impritetk^ or eifudgf tkt 
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i^kmUuU So be hamUked kit 3iajuiy*s dembthiu fir 9Mek mu mh e r 
•fyetrt at tkey tkaU think JU. 60 O, 3. c. 8. «. 4. 5iee 9 & 10 
fT. 3. c. 32. tf. 1. a7Mr««e R, y. Corlii^r, 3 An^. ^ ./tfltl. 161. 

The eridence ii the same as that mcntloiied «iife» jr. 289> 
under the first precedent in thii tection. The dispatet of 
learned men apon particular controverted points of religion, 
are not punishable as blasphemj. Per Cur, inJLr* ff^oobtanf 
2 Sir. 834. 



IndicimeMifir tdUmg mn ek tc ei te ffim$» 

Middlesex, to wit : The jurors for our lord the King upon 
their oath pftsent, that J. S^ late of the parish of B. in the 
county olM., bookseller, being a scandalous and eril disposed 
person, and devising, contriving, and intending the morals as 
well of youth as of divers other liege subjects of our said lord 
the King, to debauch and corrupt, and to nuse and create in 
their minds inordinate and lustful desires, and Ae clergy of 
this kingdom to bring into great contempt, hatred, scandal« 
infiuny, and di^;race, on the third day of May, in the third 
year of the reign of our soverugn lordGeoige the fourth, with 
force and arms, at the parish afoiesaid, in the county afore^ 
said, in a certain open and oubHc shop of him the smd J. S* 
there situate, unlawfully, wickedly, inalidously, and scandal- 
ously £d sell and utter to one J. N.» a certain lewd, wicked, 
sca n dalous, and obscene print or paper, intituled *^ The parson 
receiring tithes in kind," representing a man fai the hamt of a 
clergyman, in an obscene, impudent, and indecent posture 
with a woman ; and which said lewd, wicked, scandalous, and 
obscene print or paper, is contained in a oertidn printed pam- 
phlet then and there uttered and sold by him tiie said J. S. to 
the said J. N., intituled << The Covent Garden Magaalne, or 
amorous repository, calculated solely for the entertunment of 
the polite world, for April 1773 :*' to the manifest corruption 
of the morals, as well of youth as of other li^ge subjects of our 
sa&d lord the King, to the great scandal, infomy, and disgrace 
of the clergy of this kingdom, in contempt of our said lora the 
King and his laws, to the evil example of all others in the 
like case oflbnding, and against tiie peace of our lord the 
King, his crown and dignity. 

Flme and ituprimmmenL See R, r. CmL 2 Sir, 788. A r. 
IPIttef, 4 Bur. 2527. 2574. 



Give the print in evidence, and prove that J. N. parchased 
it of the defendant, or his servant, at his shop. 



Sbct. 4. 

Aim/MiUving mmhwfiii omtkt* 
hidktmna for mdmUdHering mk mdmifid 9tBtk. 

Middlesex, to wit: Tlie Jmn for oar lofd the King opoD 
their oiUh preeent, tliat J. S., late of the mmah of B. in the 
eoanty of M^ labonrery oa the thhrd day of Maj, in the third 
jear of Ae reign of our sovereign lord George the fourth, at 
tlie parish aforessid in the coonty aforesaid^ did fdomoosly 
and nnlawfidlj adminisler and cause to he admdaistered unta 
one J. N. a certain oath and engagement pur pot ti ng, and then 
andthereintended, to bind the said J. N, not to inform or give 
evidence against any associate, co nfe derate, or other person of 
and belonging to a certain uniawfiii association and confede- 
racy ; and which said oath and engMement was then and 
there taken by the said J. N. ; against t£e form of the statute 
in such case made and pnirid^ and agalnsl die peaee of 
oar lord the King^ hia crown and dignity. Jf the ^fimot hmn 
lem commute d om ike high mm, or otU tfUie r wls t , the vemto 
May be laid in my comiy in Emgkmd. 37 0. 3. c. 123. «. 6. 
FUemjff trtmoportoiiom for eeoem yemre, 37 G.3. c. 123. «• K 
it is not necessary to set out the words of the oath ; slating 
tlie purport, or some material part of it, is aU that is required* 
37 O, 3. c. 123. tf. 4. The oaUi described by the statute, must 
papoit or be intended to bind the party talung it, to one or 
other of die following things: viz: 1. To engage in some mu* 
thious or seditious purpose ; 2. To disturb tlie public peace ;. 
3. To be of some association, society, or confederacy formed 
for any such purpose ; 4« To obey tlie orders or commands of 
a committee or body of men not lawfolly constituted, or of a 
leader or consmander or other person not having authority by 
law for that purpose \ 5. Ncit to inform or gire evidence 
against auT associate, confederate, or other person ; 6. Not to 
reveal or oscover any unlawful combination or confederacy^ 

7. Not to reveal or discover any illegal act done, or to be done; 

8. Not to reveal or discover any illegal oath or engagement 
wlilch may have been administeied or tendered to or taken by 
such person or persons, or to or by any other person or persons^ 
or the import of any such oath or engagement. 37 0. 3. c. 123 
tf. 1. Ifthe purport of the oath be ^foubtfol, yon should set it 
out in different ways in seyeial counts, taking care to bring it 
within some of the descriptions above mentioned. 5ee 12. t. 
Moore ^ ml., 6 £«l, 419 e* 
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Prove that J. S. administered to J. N. an oath or engage- 
ment (it 18 no matter in wliat fofm» 37 O, 3. e. 123. «. 5.) of 
the purport stated in some one count in the indictment, if read 
from a paper, at the time it was administered, stiU it is not 
neoessarj to'prodoce snch paper, or g^ve tiie defendant notice 
to produce it $ but parol eridenoe of its purport, without such 
notice, will be sufficient. A v. AfMiv ij^oL, 6 Batt^ 421. So^ 
parol evidence of anj declarations made by the d^endant, at 
the time he administered tiie oath, iHll be received in proof of 
the nature of the oadi,"if that do not soflkiently appear firom 
the words of the oath itsdf . Id, And where it ^ipeared that 
an oath was unlawftUy administered by an associated bodj of 
men, purporting to bind tiie party not to reveal such unlawful 
combinadon or consmracj, or any Ulegal act done by thcm^ 
the judges seemed to nave no doubt of its beinff a felony within 
this act, although it appeared that the olject of the assodation 
was a conspiracy to rtuK wages and ouike regulations in a 
particular tnide, and not to stir up mutiny or sedition. R, v* 
Markt, 3 Emit, 157. 

IfuUctmeHt fir SaUmg such on oolA. 

Commmeemeid, «y atOe, p, 296.] in the county aforesaid, did 
feloniouBly and urlawfully take a certain oatii and engagement, 
purporting [ifc. at in ike iati preeedeni} ; he die said J. S. not 
beiug then and there compelled to take the said oath and en- 
gagement : against the form of tiie statute in such case made 
and provided, and against the peace of our lord the King, his 
crown and dignity. 

FtUmjf, trantportaiioH fir $evm years, 37 O, 3. c, 123. s, 1. 
See ante, p. 185. 

As to die eiddence, tride snpra^ It Is not necessfuy to 
prove that aav person administered the oath. 37 0. 3. e, 123. 
s, 5. Nor is It necessary for the prosecutor to prove that the 
defendant was not compelled to take the oath ; compulsion is 
niaitter of excuse, and must come in evidence from the other 
side, .^id in order to make it a legal excuse, the defendant 
must prove diat he disclosed die wm>le afBur upon oath to a 
magistrate (or, if a soldier or seaman, to his commanding 
oflloer) widun fbur days after, unless prevented by actual force 
or sickness, and then within four days after such force or sick- 
ness shall have ceased. Id, s, 2. 

Indktnumtfor administering an oath to com m it treason orfiiony. 

C o mmene o mtnt , as ante, p, 29(».] a certain oath and engage* 

o 5 
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meiity p B f por th iy mmI then and there intended to Mad 

J.N. to omunlt high treason [or to conmit mmdery that UtOk 
WKff fclonioiialy and of hia maUoe aforethoaght, to kJOl and 
mvrder one A. B., «r to commit a eertaSn felony, poniahaUe 
by law with deatii, that is toiay, ielonioiiaiy to set fin to and 
tram a eertain dwdling iKMise of one^ A. B.]; and widdi said 
oath and engagement was tlien and there taken by the said J* 
N: against tlie form ofthe statote in such case made and pro* 
Tided, and against tlie peace of oar lord the Kin^^ his crown 
and dignity. 

Ftlnnffy ttegtJk. 52 O. 3. c 104. «• 1. ITtfrJIiy Mdl m oM, 
fiht^y, han^pcrtaikm ftr Hfi, crjbr nwA term ms th$ eomt UmU 
m^lfudgt. Id. jt$ to tks eidence, Me ths emitnct uaddr tkeyre^ 
eedsnt, OHie, p, 297, Ifthi ^fknce be committed om the Ugh eeuy 
or OKI ^the remfm, the vetme mf^ he laid in amf ectmtf, 53 CS»3L 
c. 104« *» ?• 
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A^awwa#^H^K w^r ^^^nnw^w^^y© 

JadicHHeMt/ee e td em o m ri ng to teduee mtoUtUrfnmhie aUegitmee^^ 

Middlesex, to wit : The Jnrors for oar lord the King apoo 
their oath nreaent, that J« S., late of the parish of B. in the 
coanty of M., labourer, being a widted and evil disposed per- 
son, on the tldrd day of May in the ilurd year of the reign of 
our soyereign lord Oeone tne fourth, with force and arms, at 
the parish aforesaid in the county aforesaid, feloniously, mali- 
cionsly, and adyiaedly, did endeayonr to seduce one J. N. rhe 
the said J. N. then and there being a person senring in his 
Mijesty's forces by land) from lus duty and alie^aace to hia^ 
said Majesty ; he tne said J. S., at the time he so endeayoured 
to seduce the said J. N. from hb duty and allegiance aa afore- 
said, well knoiring that the said J. N. was then and tfaov a 
person senring in his said Mijesty's forces by land : against 
the form of the statute in such case made and proyided, and 
against the peace of our lord the King, his crown and dignity*. 
7 he vemiemajf be iM m owy oomiiy. 37 0, 3. c. 70. «.2. 

Fdmy^ death. 37 O.S. c. 70. The efence deteriied in the 
etahde it an endeawmr to eeduce tmj^ penon eerviHg in hie M^' 
tjf'e fercee by tea or Umd, from He datg or aUegicmee to Ue 
Mtffetty : or to incite or ttir him tip, to c o mmit atty act efwnttitky^ 
or to mahe or endeaiooar toataheany mu i i$wm t atte mb fy p dir to com^ 
mit any traUorout or mutiaoae practice whateoever. It it not ne^ 
ceteary to allege the meant by which he endeommr e d to tedace htm- 
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AUhoiigfay in the infictment, it it not neoetitrjr to stite tbo 
means hy ifhkk the defendant endeaTooied to sednoe J. N. 
from his duty and a]legianoe» tiier mnit be detailed in eridenee* 
It mnst be prored, also, that J. N. was at the time serring in 
his Majesty's land Ibfoes; and tliat J. S. was awaie of 
thatlMt. 



Sbct. #• 



BuAetdhg tie JBMf*9 j«m«p. 

MaktMtHtJvf cfnMSMM^ Mf XtHg^t fforw* 

Mddlesez, to wit : The Jmors for onr lofd the Kin|f opon 
thefar oath present, that J. S.» late of the parish of B. in the 
coonty of C.» labourer, on the third day of Biay, in tiie tfifard 
year of the reign of onr sorereign lord George tiie fourth, at 
tiie parish afaressid in the eonnty aforesaid, naTfaw tiie chaige 
and eostody of eertain armonr, munition, shot, and powder, of 
and bdonging to lus said B^esty, to the Tafaie of twenty 
shilHngs and upwards, to wit, two mnsicets of tiw falne oftwo 
pounds^ two hundred pounds wrigiit of leaden bnllels of tiJie 
Tslue of twenty shillings, and two hundred pounds weMt of 
gun powder of the falue of ten pounds, tlien and tl«re fokmU 
ously and unlawftilly, for Inoe and gain, witdng^, adrisedly, 
and of purpoee to hinder and impeiudi Us said Mijesty's ser» 
Tioe, did embeiile, purloin, and oonfey away thesmd amour, 
munition, shot, and powder, so in Us chssfs and custody aa 
aforesaid: against ne form of tiiestBtulem such case made 
and prorided, and against tiw peace of our lord the IQng, Us 
crown and digid^. 

FUmm, 31 .BJL c. 4. «. 1 ; mtd tkrgw Ukm mmm by Mgi» S2 
C. 3.C.5, with mprmrimkm e 9ertktiit»§fmi^tim kit dt i ffHi m , 



tevem yean. The tUii. 31 BL c. 4. «• 1, extendi fo ** «rmoHr, 
iiriftmiifr tMmiHtm Aei^ wmtdtr end kMttwunJt nTawr " m^i» 

fwrv, mdifiomeen. Ami the «tef. 18 C. 2. & 5, ejOmA ii t^ 
** MoiU, fmdeige^ emdtmy ether ef kU Jf<dMv'« mmU etem.** 

MMtee ettuntetp Awmiht, en eeteeee ciyofvcu, Ms penfet eetef tft 
geeenitrn dict eNe eefarUtrceHy. 
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Vroft tbe embezslement of the artidet mentioiied in the is* 
dietmenty or some ottbmn, to the amount of twenty ihOlingt ; 
apd pfove that the defendant had the charge or cnatody of 
them at the time he emhexiled them. 

Ltdiettmmt/br kt mlmg nmmi Horet fa kU frnteti i wu 

MiddleaeZy to iHt : The Jmms for our lord the King upon 
thdr oath present, that J. S^ late of the parish of B. in the 
eounty of M., lilwurer, on the third day of May, in the 
third year of the reign of onr sorereign lord George the 
fourth, (not being then and there, or at any time before, 
a contractor with, or authorized by contracting with, his 
Majesty's prindpal officers or commissioners of the navy, 
ordnance, or Tictualllng office, for his said Mijesty's use, to 
make any stores of war, or naral stores whatsoever, with the 
marks usuaUy used 'to and merited upon Us Msjesty's said 
warlike and naral or ordnance stores, and not l)eing employed 
by any such contractor or contractors for that purpose as 
aforesaid), at the parish aforesidd in the county aforesaid, 
tiben and there nnlawfoUy had in the custody and possession 
of him the smd J. S. [a certain quantity of cordage, contain- 
ing in length serenty yards, and in thickness three indies and 
upwurds, of the ralne of twenty pounds ; winch said cordage 
then and there was wrought with a white thread laid the con« 
trary way, (being the mitk with which cordage of that thick- 
ness, being wariULe and naval stores of our said lord the King, 
then and tefore that time usually were and yet are marked)] : 
agslnst the form of the statute in such case made and pro- 
ved, and against the peace of our lord the King, lus crown 
and dignity. Aid m secmtd eotmif ckmrgtlHf thai oa, ^. «|, ft;e» 
•* a certain other quanti^r of cordage," 4pr. m dbmte^ *<iras 
found in the custody and possesnon of the said J. S., he 
the said J. 8. not being then and tiiere, or at any time 
before, a contractor^'* ^. at ahtm s ** against the form," 
^r. AM m third emmt, the mm m the fint^ hui mhttUtOing 
the wetdtf ** did conceal," fir the worde << had in the cus- 
UMly and possesskm of him the ssid J. S." 

200 L Jhe, together with the cottt of the proteetOitm, one 
moieiy to the JOig and the other to the in/ermer (thai i#, the 
pereem ly meant ef whoee ktfhrmaiita the etoru were Meited, 
1 JBip.95. 145), and imprieomnent wUii the Jtae, ij^c. be paidf 
9 ft 10 IT. 3. c. 41, «. 9 1 and abo whipping or impritom ne nt , 
or both, at the diteretion ef the fadgeUfore wham the drfend- 
ant ehaU he ammUted, 39 ft 40 O. 3« c. 89. e, 2. 7%e jadge, 
howeoetf magf mMgaie the aheae penaUy. Id* Fbr a eecond 
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•fenee tht drftndtmi shall be tramported for fmrtem yean^ 
Id, *, 5, 

There are seTeral kiadi of stores described in the abore 
statutes, 9 & 10 IT. 3. c. 41. $. 1, 2. 39 ft 40 G. 3. r. 
89. «. 2, and also in 9 O. 1. c. 8. s. 3» 54 0. 3. e. 60, 
and 55 GV 3. c. 127 ; and care most be taken to bring the 
stores mentioned in the indictment within some one of these 
descriptiotts. 

By sUt 39 ft 40 G, 3. c. 89. «. 1, if the stores found 
hie '* in a raw or unconverted state, or be new or not more 
than one third worn," the defendant shall be deemed a 
receirer of stolen goods, and may be transported for 14 
years ; or (by «• 70 the judge may sentence him to be 
whipt, fined, and imprisoned; a moiety of which fine (if 
imposed) shall go to the King, and the other moiety to 
the informer. An indictment on this statute may be the 
same as the form above mentioned, excepting that imme- 
diately after the description of the stores, you add " which 
said  were then and there in a raw and uncon« 

▼erted state," or ** were then and there new," or ** were 
then and there not more than one tlurd worn." 

EvideHcefirtkeproteeuikn^ 

All that is necessary, on the part of the prosecution, b, 
to prove that stores, such as those described in the in« 
dictment, were found in the defendant's possession. It is 
not neoessaiy to g^ve evidence to prove ue negative aver- 
ment, that the defendant is not a contractor, &c. ; if he 
be, that is matter of defence, and he must prove it. 

If there be any dispute as to who is to be deemed the 
informer^ tiie Judge or iustices, before whom the defendant 
shdl be convicted, shall examine and finally determine the 
matter. 9 G. 1. c. 8. «. 5. 

EeUemeefir the dtfemUmt 

If the defendant be a eontractor, or a person employed 
by a oootractor for tiie purpose of mannfectnring, &c. the 
stores mentioned in the indictment, he must prove this» 
and it will be a good excuse for his having them in his 
poiiession. Sw 9 ft 10 IT. 3. c. 41. s, 1. 39 ft 40 G. 3.c. 89. 
tf. 3. So, he nunr Justily hb poss essio n of them, by producing 
the regidar certificate for the goods, under the hands of three 
or more of tiie prindpal oflicert or commisslonerBof the navy, 
oidnaaee, or vietoalfing oflioe, stating the numbers, quantities, 
and wdghU of sneh gmids, and the reason of their coming into 
tiie defendant's bands. 9 ft 10 ^. 8. c.41. f. 2.4. 8. 39 ft 
40 G.S. r. 89. «. 25, 26. So, where a woman was indicted 
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for hcriif aavil iIorI) Hnclf auivii, in ber poMciiion, and 
■ha proved tliat It was in ctwmnon me in her fiunO j doriiif 
lier iMHiMiid'f fife timey and came to lier upon Ids deaths and 
waa oonatantiy naed by her aa taUe linen aftenrardi • tlus 
was hoMen to be a snmrient excuse, and the defendant was 
aoqnitlsd. JM. 439. So, if the defendant prove that he 
hoocht the aloies in miestioB ftom a perKm who was in tht 
ham of pnchannc at oie nary lales, and who he was tlierefor 
led to presone had Ae rsgidar esrtUkatei itwiD be asofficie' 
excoK. A T. AeeAr, 1 ^« 145. 
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CIUFTER )!• 

SiCT. 1* Eaoaf€» 

9. Jteaare. 

4. BeiumiKg/rom trampBrtaihfim 

5. Pe/jmrfs 

6. BriUrf, 

7. Bxtorikm. 

8. Athcondmct^offittnofjtuiieem 

9. Noi obeying the ordert ^ n wmgittnOe* 

11. Libeltre/leetiHgoniheadmimHrtUionofjmtict* 



Smt. 1. 



IfiddlcieZy to int : ITie Jmon for oar lord tlie King npoD 
tbdr oath praseat, that on the third day of Bfaj, in the third 
year <»F the rclga of onr aofereian lord George the fourthy at 
the parifh of B. in die ooonty of M., J. S. then being one of the 
conatables of the udd pariaby faioiu;ht one J. N. belbre A. C. 
caqnlref tlien and jet being one of ne Justicca of ow aaid lord 
the Uiy, aa^gned to keep the peace of onr udd lord the King 
in and fir the county afiimaid, and alao to bear and detennine 
diveri fekmieaf treipaiici, and dther miadeeda committed in 
the nid conn^ ; and the aaid J.N. then and there was ehaiged 
before the aaid A. C. by one Catherine Hope, apinater, noon 
the oath of the aaid Catherine* that he the nid J. N. had then 
htely before riolently* and agnipat her ^U, fiekmioiialy 
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raTished and cunudlj known her the Mid Catherine ; and the 
said J. N. was then and there exanuned before the udd A. C, 
the jnstioe aforesaid, toaching the said olfenoe so to him 
diarged as afomaid ; upon whidi the said A. C. the jostiee 
aforesaid, did then and there malce a certain warrant under 
his hand and seal, in due form of iaw, bearing date the said 
third day of May in the year aforesaid, ^Brected to tiie keeper 
of Newgate or Us deputy, commanding Um the said keeper or 
bis deputy, that he should receiTe into his custody the said 
J. N., brought before him and charsed upon the oath of the 
said Catherine Hope, with the premises aboTe specified ; and 
the said justice by the said warrant did command the smd 
keeper of Newvate or lus deputy, to safiriy keep him the sud 
J. N. there until he by due course of law should be discharged : 
w^Mk said warrant afterwards, to wit, on the day and year 
aforesaid, at the pariah aforesaid in the county aforesaid, was 
detifeied to the said J. S., then being one of the constables 
of the same parish as aforesaid, and then and there baring the 
sud J. N. in his custody for the cause aforesaid ; and the said 
J. S. was then and tbiere commanded by the sud A. C, the 
justice aforesaid, to convey tiie said J. N., without delay, to 
the sud gaol of New^^ate, and to deliver 1dm the said J. N. to 
the keeper of the said gaol or his deputy, together with the 
warrant aforesaid. * And the jurors aSforesaid, upon their oath 
aforesaid, do forther present, that the said J. S., late of the 
parish aforesaid in the county aforesaid* baker, afterwards, to 
wit, on the day and year last aforesaid, then being one of the 
constables of ttie sidd pariah as aforesaid, and then baring the 
said J. N. in his custody for the cause aforesaid, at the parish 
aforesaid in the counter aforesaid, the said J. N., out of the 
custody of him the said J. S., unlawfoUv and negligently did 
permit to escape, and go at large whithersoeTpr he would, 
iriierebv the said J. S. did then and there escape, and go at 
large whithersoerer he would : to the neat hindrance of jus- 
tice, to the eril example of all others in the like case offend- 
ing, and agunst the peace of our lord the King, his crown 
and dignity. 

fine. 2 Hawk, e, 19* «. 31 . Where m private person U gmity 
of a negUgent etcape^ tke puaiekment is /he or imprimmment, or 
both. Id, e, 20. «. 6. The trnprieomnent muei be for tome 
criminai maiter^ otherwise the escape is not ptmishable cri^ 



Prove that J. N. was chaiged with a rape, as alleged in the 
indictment Prove the warrant of commitment in substance 
as set out in the indictment, dther by producing the warrant 
itfelf> oTy after proving the serviee-of a notice upon the de- 



fendaot to prodoce H, give parol or other leoondary efidenee 
of its contents. Prove a detiTeir of the warrant to tbe de- 
fendant. Pnrre that he had J. N. in actoal custody under the 
warrant. See 2 Htaah, e. 19. «. 1, 4. And lastly, prove the es- 
ci^ie. it 18 not necessary to prove negfigence in thie defendant; 
the law implies it : Me 1 HtUe, 600 1 but if the escape were not 
in feet negligent, if the defendant by force rescued himself, or 
were rescued by others, and the defendant made fresh suit after 
him, but without effect ; all this must be shewn upon the part 
of tiie defendant. Also, it is immaterial whether J. N. were 
guilty of the npe or not, provided the warrant were such as 
would justify J. S. in detaining him. See atUe^ p, 255. 

^tdl€tmemifire$e«gring<mt of ike cuttod^ ^a eoruiable, 

Tm mt^ ttmie the charge b^kre the nuig^ieiraie, the warrant of 
eommUateni, aadthe defiatdoMt** being im the cuHody efJ, S,, as 
ia the laet precedent, to the*; and then proceed lAaw]: and the 
jurors aforesaid upon their ouISDl piomuaA do forther present, 
that the said J. N., late of the parish aforesaid in the county 
aforesaid, labourer, so being in the custody of the said J. S., 
under and by virtue of the warrant aforesaid, afterwards, and 
wliilst he continued in such custody, and before be was deli- 
vered by the said J. S. to the said keeper of Newgate, or his 
4^puty, to wit, on the day and year last aforesud, at the parish 
aforesaid in the county aforesaid, out of the custody of the 
said J. S. unlawfolly did escape, and go at large whithersoever 
he would : to the great hindrance of justice, to the evU exam- 
ple of all others m the like case offending, and sgainst the 
peace of our lord the King, his crown and d^^ty. 

Fine and imprimmmeiU, See 2 Hawh, c. 17. #• 5. See the evtf* 
dence under the latt precedent, 

Indietmeni againtt a gaokrfair a vokmiary etcape* 

Beikslure, to wit : Hie jurors for our lord the King upon 
their oath present, that heretofore, to wit, [at the general 
quarter sesskms of the peace holden at , m conHmdng 

the record ef the comdction ef the party who etcaped, ttathtg it 
however in the part and not in thepretent tentes see ante, p. 52 } 
then proceed thus] : as bv the record thereof more folly and at 
large appears; wnich said judgment still remains in roll force 
and effect, and not in the least reversed or made void. And 
the jurors forst aforesaid upon their oath aforesaid do further 
present, that afterwards, to wit, at the said general quarter 
sessions of the peace above mentioned, he the said J. N. was 
then and there committed to the care and custody of J. S., he 
the said J. S. then and still being keeper of the common gaol 
in and for the said county of Bencs, there to be kept and im*^ 
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priibiied in tlie pnA aforesaid, according to and In pomiaaee 
of the judgment and lentcnce aforesaid ; and the said J^ S., 
him tiie said J. N. then and there had in the custody of him 
the said J. S., for the canse aforesaid, in the gaol aforesaid. 
And the jorors first aforesaid iqpon their oath afeffesaid do for- 
tber present, that the said J. S., late of the parish of L. in the 
said GCMinty of Berks, yeoman, afterwaids, and before the ex- 
piration of the six calendar months for which the said J» N. 
was so ordefed to be Imprisoned as aforesaid, and whilst tlie 
said J. N. was so in the custody of the said J. S. as snch 
keeperof the said ooounon gaol as aforesaid, to wit, on the third 
day of May In the year last aforesaid, at Uie parish aforesaid, 
in the eoonty aforeudd, fdonkmsly l^ihe qfhiee fir which J. 
N.wmettukttd were tifihnj/], unlawftdly, Toluntanly, and con« 
temptnously, did permit and suffer the said J.N. to escape, and 
go at laige whithersoefer he would, wherrii>y the said J. N. 
did then and there escape out of the said prison, and go at 
laige whithersoerer he would : in contempt of our sidd lord 
the King and his laws, contrary to the duty of the sud J. S. 
so being keeper of the gaol aforesaid, in manliest hindrance of 
justice, to the eril example ot all others in the like esse 
offendhig, and agidnst the peace of our lord the King» his 
crown and digni^. 

A mdmUmry etempe m ma i mU Is the etame ^fknee^ md it fvmUhm 
able in the eame dagree, mt the ^ff^tnee ff whkk the prUoiwr wms 
guilty, amdfir wUeh he wmt in ttutoAf, whether trtimm,fikmy, or 
trespass. The officer, however, emmotbe thme pmishei wttU sifter 
the origimed deHttqueHi have boem fimUl gmity or eoiwktedi bat 
bifire each eoKoktiest, he asety be JUted smd imprisoned as fir 
a misdimeamr. A BL Coos. IZO. I Hak,23i. 2 Hmwh,e.l9.s, 22. 

Soideneem 

Proye the conriction of J. N., in the manner directed ante, 
p. 52. ProTe that upon his conriction he was remanded or 
committed to Uie custody of the defendant as keeper of the 
common gaol of the county of Berths. Pkove him forwards 
to hare been in tiie custody of the defendant, in pursuance of 
his sentence. And lastly, prove the escape. It does not seem 
to be necessary to prove that the escape was voluntary ; the 
law, it should seem,will presume that, until the contrary appear. 



Sect. 2. 
Breach iff prisosi, 

iMtRctawHtfier breaking prison. 
Proceed as in the precedent, ante,p, 303, to the words << until 



he bfdne ooofM of kw shoold be diachai^," In the deteriaHan 
rftkt warrmU ^ eommUmeHt, and ikm^noerd tkma :] bj Virtue 
of which said wamnt, aflenraids, to wit, on the day and year 
aforesaid, at the parish aforesaid in the coonty aforesaid, the 
said J. N. was taken and oonyeyed to the said gaol of Newgate, 
and then and there deliyered to one W. S. the keeper of the 
sidd gaol, and the said W. S., keeper of the said gaol, then and 
there received him tlie said J. N. into his cnstody In the nol 
of Newgate aforesaid.* And tiie jorors aforesaid, npon their 
oath aforesaid, do ftirther present, that the said J. N., late of 
the parish of B. in the county of M., labourer, afterwaids, and 
whilst he so remained in citttody of the said W. S. keeper of 
the said gaol, under and by virtue of the warrant aforesaid, to 
wit, on the twenty-seventh day of May in the year last aforesaid* 
with force and arms, at the parisn aforesaid in the coonty 
aforesaid, feloniously itfhe wot cmmnittedfinr tretutn orfdomf} 
unlawfully, wiUuIly, and injuriously did break the nol of 
Newgate aforesaid, by then and there cutting and sawuif two 
iron bars of the sidd gaol, and also by then and there break- 
ing, cutting, and removing a great quantity of stone, parcel of 
the wall ofthe gaol aforesaid ; by means whereof, he the sidd 
J.N. did then uid thore escape, and go at large whithersoeTer 
he would : to the great Idndnnee ai& obstraction of Justiee, 
in contempt of our Imd the King and Us laws, to the evil ez> 
ample of all others in the like case offending, and against tha 
peace of our lord the King, his crown and dignity. 

fhbt^, wiMt efergjf^ iftht dtfrnitmi wen <a auiodtffiir irta* 
Mm or fOmyt \ Ed.2. ti.2. \ Hakt 612 ; fine end Ht^^nsen- 
meni, tY he were in eusteAfJer enm eiker flfence, 2 Hewh. c. 18. 
«.21. 



Prove the charge before the magistrate, and the warrant, as 
directed owto, /. ^4. Prove that ue defendant was afterwards 
lodged in the gaol mentioned in the indictment, in the custody 
of the keeper $ and prove that, whilst in custody there under 
the warrant, he broke the gaol, and escaped. 

The escape must be proved, if the breaking be chai^ged as a 
felony ; 2 H«wK e, 18. «. 12 $ but otherwise, it should seem, 
if it be a misdemeanor only. And the breaking proved, must 
be an actual breaking ; merely getting over the walls, or pas- 
sing out through a door, or the &e, is an escape only, and not 
a breach of prison ; I Hide, 611. mdneiUY. Bwridget 3 P. 
Wme, 439 } and on this account, it should seem, that the man« 
ner of the breaking should be stated in the indictment, as in 
the above precedent. In order that the court may see that it 
was each as is necessary la law to con^ltitte a breach ot 
prison. 
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Evoy place wliere a man's penon U lawfbUy impriioncdy 
whether upon an accmation or after conTiction, sueh as the 
common gaol, the constahle's house, the stocks, &c., is a pri- 
son within the meaning of the statute ; 2 Hetmk. c, 18. «. 4 ; 
and as described in the indictment, so it must be prored. 

Altiiough it is not material, in this case, whether the de- 
fendant were guilty of the oflence for which he was imprisoned, 
or not, 2 Hawk, e 18. «. 16, yet if he can proye that no such 
olfence was erer actually committed, or that he was arrested 
and detained without any reasonable cause of suspicion against 
him, 1 Nmle, 610, 611, or if he hare been subsequently in- 
dicted for the offence and acquitted, this will be a sufficient 
defence to tbe indictment for breach of prison. 

IntNctment for conveying JUe» to a pritomer, to enable Mm to 

escape* 

Proceed om in the laet precedeni, to the *, and then contimie the 
iwHetmeut thus:'] And the jurors aforesidd, upon their oath 
aforesaid, do further present, that J. T., late of the parish of 
B. in the county of M., labourer, afterwards, and whilst the 
said J. N. was and remained in the custody of the sud W. S. 
in the gaol of Newgate aforesaid, to wit, on the twenty-serenth 
day of May, in the year last aforesaid, at the parish aforesaid 
in the coun^ aforesaid, felonioudy and unlawfolly did conrey 
and cause to be conveyed into the said gaol of Newgate, two 
steel files, being instruments proper to fiicilitate the escape of 
prisoners; and the same files, being such instruments as 
aforesaid, then and there foloniously did dcHTcr and cause to 
be deliTered to the said J. N. (he the said J. N. then and 
there being a prisoner in the said gaol, and then and there 
lawfully detained for the felony and rape aforesaid in the said 
warrant of commitment above mentioned and expressed,) 
without the consent or privity of the keeper or undeneeper of 
the said gaol of Newgate ; which said files, being such instru- 
ments as aforesaid, were then and there so conveyed into the 
said gaol, and delivered to the said J. N« by the said J. T. as 
aforesaid, with the felonious intent to aid and assist the said 
J. N., so being such prisoner and in custody as afivesaid, to 
escape and attempt to escape from and out of the said gaol : 
against the form of the statute in such case made and pfovided» 
and against the peace of our lord die King, his crown and 
dignity. 

Fehny, frmuportation /or seven yeare, if the primmer were at 
the time convicted of treason or/ebt^f or commuted fur treaeon or 
felony expretsed m the warramt t nUtdaneanorf JSne and imp rteo n " 
tnent, if cofwicted or committed for any other qfinee fpetii larceny 
inchukd), or fir a debt^ damagett or coele in a dvUcaae ammmting 
to lOOA 16 Cr\2. C.31. «. 2. Aiding andaetitHng a pritemer 
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la altempi a» escape from gaoi, aUhmagh m eicoyw he aetuaOy 
madtf ispuniehahk in the tame taanner. Id. «• 1. AmdakUtigcr 
aetUting a pritoner in eaeiodyfor treaeom erfdonjf ( peUi larceny 
excepted ) to mahe hie eecapefrom the ameUMevr officer comfeying 
him under a warrant to prieun, or Jirom a pereoncmnoeying him to 
a ship /or transportation, isfdumtfy transpartaiianfiirseoen yearn, 
16 G. 2. c. 31. «. 3. 

^the prisofter were cemnctedy at the time thejUes were conveyed 
to him, state it acconHagfy, See the precedent, ante, p* 305. 

Evidence, 

Proye the charge before the magistrate, the warrant, and 
that J. N. was in custody of W. S. in the gaol of Newgate, 
under the warrant. Where the commitment was on sntpicum 
of felony, it was liolden not to be within the act ; for the act 
extends only to cases where the offence is dearly and plainly 
expressed in the warrant, or where the prisoner stands con- 
Ticted of it. A. v. Walher, 1 Leach, 97. and see Id. 98 n. 363. 

ProTC also that whilst J. N. was so in custody under the 
warrant, the defendant conve3red one or more files to hiip ; 
and prove that such files were calculated to fiidlitate his escape, 
by filing his irons, or the window bars, or the like. 

And lastly, prove the offence to hare been committed within 
one year next before the commencement of the prosecutiou4 
16 6. 2. C.31. «. 4. 



Sbct. 3. 



Indictment for a rescue ofafeUm/rom a constate. 

State the charge before the magistrate, the umrrant, the deOvery 
of it to the constable, and J. N*s being in his custody ustder it, as 
in the precedent, ante, p. 303, to the words ** tfl^ther with 
the warrant aforesaid," inclusive. Then proceed t/ms:'] . And 
the jurors aforesaid, upon their oath aforesaid, do farther pre* 
sent, tliat the said J. N., late of the parish of B. in the county 
of M., labourer, and J. T. late of the same place, labourer, 
afterwards, and whilst the said J. N. was in the custody of the 
said J. S. under the said warrant as aforesaid, and wlulst the 
said J. S. was conveying the said J. N. under and by virtue of 
the said warrant to the said gaol of Newgate, to wit, on the 
day and year last aforesiud, with force and arms, at the parish 
last aforesaid, in and upon the said J.S. (then and there being 
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coiHtaUe  aferenidit and then and there lawfidly haTing the 
Mid J.N. In UacoflodT by Tirtae of the aaid warranty for the 
canae alwfiiaid) in the dne eacecntkm of hia laid oflice then and 
there being* did malLe an aannlt, and Ilim tlie aaid J. S. difa 
and there did beat, ivoand» and WX treat; and tfiat the aaid J. 
T. the aaid J. N. oat of the eoatody of the aaid J. S., and 
againat the will of him the aaid J. S.» tlien and there unlaw* 
folly and foreibiy did reacne, and pat at laige to go whitheno- 
crerhewoold; and tliat the aaid J. N., iiiiniwlf out of the cus- 
tody of the said J. S., andagahist the will of Um the said J. 
S^ then and there unlawfolly and forcibly did rescoe and put 
at large to go whitheraoererne would : to the great hindrance 
of juraoe, m eontempt of our said lord tiie King and his laws, 
to the e?il example it all others in like case offending^ and 
against the peace of oar lotd the King, his crown and 
d^piity. 

/lar mitd imfri$Mmtmi^ ma fir a wlndoneaaor, ^ the jmrhf 
retemd he noi t mwi eied^ the ^fhteefir wUekhewmt i* cueiedj^ / 
8 HmKfJL .«. 21. #.8 { hmi if cemekted, then ^fir Ugh trtewm^ 
the ramie U high tretmmt f^Ar/eiwy, feUmjf witU» ekrgy; if 
fir a mMemetnteff m m i ademe oMor, 1 Htde^ 607. jittdtfthereaaiera 
be eomuieUd 'iffifomg^ the eemriy at it$ dieeretiem^ wHUf m^ptdge them 
tebetrmMepertedfiraevenfemnf or tehe imfeiaamedf er mpriaimed 
emd hrpt te bard tahnurf far mot leu them Me, and not exceeding 
three yeart. 1 & 2 <r. 4. c. 88. «. 1. Reecidng pereom in emeteii 
fir an^fenee agmnet the hlach act, isfiietty^ denth, 9G,\,u 22. 
«. 1 . HetaUng, or attempting te reecae a pereoH eonviettd efmmr" 
deTf whiiei froeeeding to esMcation^ or reuwing oat offHeonaper* 
eon ceamdttedor coHmftedfor marder^ iefitangy death, 25 G, 2. c. 
37. #. 9. Auautiing or heating a eonetaUe, In order to ohatraetf 
reeiet, or prevent the opprehenaion efaperaonfirfikujft ia, beaidea 
the ordinary pa$daAmentfir miademeanora^ pmiiahahie u-ith aN^pn'^ 
eenment and hard laboarfir a tiane not kaa than aix montha, and 
net ee-eeeding two yeara. I &2 0.4, e. 88. a, 2. 

See a precedent of en indictment for reacaing a diatreea/ar rent, 
Cro. Or, Com, 40U ; and for reacning cattle (taktn damage fi 
ant) emt of a pound, Jd^ 410. 



ProTe the cbaiga before the magistrate, the warrant, and 
that J. N. was in the custody of J. S. under the wsirant* And 
prore tliat whilst so in custody, the defendants forcibly rescoed 
him, as stated in the indictment. 

As to evidence for the defendant, it may be observed that 
any drcnmstanoes that will excuse a breach of prison, will ex- 
case a rescue. Sae emU,p, 308. and 2 Hawk. c. 21. #.1,2. 



an 

SxcT* 4. 

RUwrningfnmtrwuportmtUm* 
MtuaciiHOti /vt ftturiUnf^mn tmuportMiitttt 

BfidcDateZy to wit : The jurors for oar lord the lUng upon 
their oeth peaent, that heretofinre, to wit, [at the genenl 
quarter seaaioiis of the peace holden at , m ct u UintiiHg 

ike record ^tht eoMoktkmfor tke qfincefir whu'k the deftitdami 
W€U ifmuporiedt to ikejudfmeMi^irtm^mrtaitm imcltukfe, iiaiktg 
U however in tke paU emd wd in tkeyreeani teneet eee anie, p, 
62; and tkem pneeed ikMsV, aaW the record thereof moire ftiUy 
and at large appears; n^ich said Juc^ent still remaina in fnfi 
force aad effeety and not in the least rerersed or made Toid. 
And the Jurors aforesaid, apon their oath aforesaid, do Anther 
present, that the said J. S. afterwards, that is to say, after he 
the said J. S. waa so ordered to be transported aa aforesaid, 
and before the czpiration of the term of seren years for wiiidi 
he tiie said J. S. waa so ordered to be transported as aforesaid^ 
to wit, on the third day of May, in the tliird year of the reign 
of oar sorereicn lord George tlie foorch, folonioasly and onlaw* 
follr, and withoat any lawfol canae or excuse whatsoeyer, waa 
at Uiige within the united kingdem of Great Britain and 
Ireland, to wit, at the parish of B. in the county of M« afore- 
said : acainst tiie form of the statute in such case made and 
proTided, and against the peace of oar lord the King, his 
crown and digni^. 

/UMsy, demik, 56 O, 3. c. 27. «. 8. 6 G. 1. c.23. #. 6. 16 G, 
2. e, 15. «. 1. 8 G. 3. e. 15. s, 1. Tkere mre eeeerml dker Btm" 
iuteeinpartieuiar ctuesp wkick emad tke tame in tmkttmnce, Tke 
vemme may be kdd eUker in tke cuanty where the dtfenitud waeap* 
frekendedy nrintke eeaniy vAeMce ke woe ordered te he tranepuried, 
6 G. 1. e. 23. «. 7. 



Prove the former oouTiction by a transcript of it, wlildi the 
clerk of asnse or derk of the peace for the county where the 
defendant was before convicted, must nre upon application, 
and which is made good evidenoe of toe conriction by stat. 
6 G. 1. c. 23. #. 7. and 56 G. 3. c. 27. «. 8. Ton must also 
prove the prisoner's identity. 

Frore also that the defendant waa at large before the expi- 
ration of the seren years for which he was ordered to be 
tranaported ; and it is for the defendant to ahew that he was 
justined in being nt luge, aa, for instance, that he was par- 
doned, or the like* 



SIS 



Sect. &• 



UMttmtnifiir fenfrntf im m t^/Umfli to kM to haU, 

LondoB) to wit ! The jiumB for onr lord the King opoiitiieir 
Mth pretent, that J. S. Ute of London, groeer» wiesedly and 
nmJiaonaly contrivinff and intending mjnatly to aggriere one 
J. N., and him the laid J. N. to put to gltat expenoe, and alto 
mjoatlT and malieioaBlT to canse him the said J. N. to be ar- 
retted for the sum of fifty ponndf by Thrtne of a certain writ of 
oar lord the King caDed a latitat^ to be sued out and proaecn- 
led at the salt of him the said J. S., on the thhd day of May^ 
In the third year of the rrign of oor sorereign lord Gcotge the 
fourth, at London aforesaid, at die pariah of Saint Dnnstan in 
the west in the ward of Faningdon without, came in his proper 
person before Sir W. D. B. Knight, then being one of the jus- 
tices of the court of our lord the IQng before ue King himself , 
and then and there produced a certain affidarit in writtng of 
him the said J* S., uid then and there before the said Sir W. 
D. B. Knight, indue form of law was sworn and took his cor- 
poral oath upon the Holy Gospel of God eonceming the truth 
of the matters contained in the said affidarit, (he the said Sir 
W. D. B. Knight, then and there haying a lawnd and compe- 
tent power and authority to administer the said oath to the said 
J. 8. in that behalf); and that the said J. S., being so sworn 
as aforesaid, not haying the fear of God before his eyes, but 
being moyed and seduced by the instigation of the deyil, then 
and tiiere, upon bis oath aforesaid, before the said S&r W. 
D. B. Knight (the said 1^ W. D. B. Knight then and there 
haying a lawnil and competent power and authority to admi- 
nister the said oath to the said J. S. in tliat behalf) fiidsely, 
covruptlT, knowingly, wilfully, and maliciously, in and by his 
said uldayit in writmg, did depose and swear (amongst other 
things) , in substance, and to the effect following, that is to 
say, that J. N. (meaning the said J. N. aboye mentioned^ was 
then Justly and truly indebted unto him the said J. S. u the 
sum of fifty pounds for goods sold and defiyered by the said J. 
S. to the said J. N. and at his (meaning the said J. N/a) 
request; as in and by the said aflidayit.of the said J. S., 
affiled in the said court of our said lord the King before the 
King himself, more folly and at large i^pears s Whereas in 
truth and in foct the said J. N., at the time the said J. S. took 
his said oath and made his affidayit aforesaid, was not indebted 
to turn the said J. S. in the sum of fifty pounds for goods sold 
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an<) delivered by the aaid J. S. to the said J. N. ; and whereas 
in truth and in foct the said J. N. was not then indebted to the 
said J . S. in the sum of fifty pounds on any account whatsoeyer ; 
and whereas in truth and in fact the said J. N. was not then 
indebted to the said J. S. in any snm wfaatsoerer, on any 
account whatsoever: And so the jurors aforesaid, upon their 
oath aforesaid, do say, that the said J* S., on the said third 
day of May in the year last aforesaid, at London aforesaid, in 
the parish and ward aforesaid, before the said Sir W. D. B. 
kniffht (he the said Sir W. D. B. knight then and there having 
such power and authority as aforesaid) by his own act and 
consent, and of his own most wicked and corrupt mind, in 
manner and form aforesaid, falsely, wickedly, wilfully and 
corruptly did comniit wilful and corrupt peijury : to the great 
displeasure of Almighty God, in contempt of our said lord the 
King and his laws, to the evil and pernicious example of aU 
others in the like ease offending, and against the peace of omr 
lord the King, lus crown and dignity. See the frrecedente, 

4 fTent. 230. 249. 271. Cro. Or. Com. 339, 340. 356. // it 
mi neeeseaty to ett out the Jurat of the affidtarit ; R, v. Bmbdemy 
9 Baetf 437 ; nor is it uecestary to state or prove thai the afidavii 
woe affiUd in or exfdbUed to the court, or in amf manner need hy 
the dtfendatU or ethers. R. v. Crosby^ 7 T. R. 315. 

Perjury is punishable ai cammon law with fite, hnprisenment, 
and pillory, at the diseretUm of the courts and hy stat, 2 0,2. 
e, 25 *[s. 2, the Judge tnay order the party to be transported, or to be 
imprisoned and hept to hard labour in the house qf eorrecHon, for a 
term not exceeding seven years. The false qfirmatioH efa guaift, 
it punithable in the same numner. 22 G. 2. e. 46. s. 36. 

An oath or affirmation, to amount to peijury, must be taken 
in a judicial proceeding, before a competent jurisdiction ; it 
must also be material to the question depending, and false. 
A. V. j^ylett, 1 T. R. 69. 

1 . It must he taken in a judicial proceeding : as, if he swear 
falsely, when examined as a witness at a trUl ; or in an an- 
swer to a bill in equity ; 5 Afod. 348. 3 Inst. 166 ; or in depo- 
ntions in a court of equity ; 5 Mod. 848 ; or in an affidavit in 
the courts of King's Bench, Common Pleas, Chancery, &c. ; 

5 Mod. 348. 1 Show, 335. 397. 1 Ro. Rep. 79. Per Coke, C.J.i 
or upon a wager of law ; Noy, 128 ; or upon a commission for 
the examination of witnesses ; Cro. Car. 99. Seel B.^ P. 
240 ; or in justifying bail in any of the courts ; or upon an 
examination before a magistrate ; or in a judicial proceeding 
in a court baron, 5 Mod. 348. 1 Mad. 55, per Twtsden, J,, or 
ecclesiastical court, 5 Mod* 348, or any other court, whether 
of record or not. See 1 Hawh. c. 69. t. 3. It is doubted if per- 
jury can be asdgned upon the oath made for Uie purpose of 
obtaining a marriage licence; R. v. Aksander, 1 Leach, 63. 
ta set 1 Veni. 370 \ and therefore it is nsoal in such a case, to 
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Indict  iSnr ft mere ml i dwncei iof at ooaiiiion law. Rut per« 
Jnrf may be aaaiciied upon the oath againat aunony, taken by 
d e ig y men at tae time of thdr Inatitatkm. A. r. l€wi», 
1 Sir. 70. 

2« It moat be taken before a competent jnriadkcion ; for if 
It appear to bare been taken before a person who had no law- 
fhl andioiity toadminiater it, 3 Imt, 165, 166, or who had no 
JttriaActbnofthecanae, I/iMf. 166. Yeh.lll, thedefend&nt 
moat be acqmtted. SmJLr. Orotby, 7 T. R. 315. 1 Hawk, 
c. 69. ff. 3y 4. Bme. jiir, Peijury, A, 

3. Iliat part of the oath, i^on which the peijury is assigned , 
must be material to the matter then under the consideration of 
the court 3 /mT. 167. As, for inatance, if a witneaa be aaked 
whether gooda were paid for on a particular di^, and' he 
answer In the affirmatiTe,— if the goods were reauj paid for, 
though not on that particolar day, it will not be peijoiy, 2 iZo. 
Rip. 41, 42, nnless the day be material. So, if a man swear 
that J. S. beat another with his swoid, and it turnout that he 
beat him with a stick, thla la not peijury ; for all that waa 
material waa the batteiy. Hetlmft 97. Set 1 Hmok. c. 69. #. 8. 
But peijury may be as^gned upon a man'a testimony aa to the 
credtt of a witness. 2 Stilk. 514. Or hemaybe peqared in his 
answer to a Ull in equity, though it be in a matter not charged 
by the bm. 5 Af«f. 348. Semb. 1 SUL 274. 106. 

4. It muat be either fidse in foct ; or, if true, the defendant 
must not haTe known it to be ao. 1 Hmok, c. 69. #. 6. 3 Auf. 
166. Pidrngr^ 294. Aa, for inatance. If a man awear that J. 
N. revoked hia wHl hi hiapreaence, — if he really had revoked 
it, but it were unknown to the witness that he had done so, it 
is pei}ury. Heiley, 97. And a man may be indicted for per- 
jury, in swearing that he beUevu a feet to be true, which he 
must know to be febe. Per Lord A/m^feU; In it. t. PetBey, 
1 Lemek, 327. Set 1 Hawk. c. 69. #. 7. 3/fMf. 166. 1 ^iM^419, 

CONl» 

5. TTie felse oath must be taken deliberately and intention- 
ally ; for if done from inadTertence or mistake, it cannot 
amount to Toluntary and corrupt peijury. 1 H«mk. c, 69. #. 2. 
Therefore, where pei}unr ia asdgned on an answer in equity, 
or an affidavit, &c, the part on wliich the perjurv is 
asngned, may be explained by another part, or even by a 
Kubaequent answer, &c. 1 Sid. 419. Coat. Dig, Juei. ef peace, 
A. 102. 

Now, all theae things muat ^pear upon the feoe of the In- 
dictment, and be proved as laid. In m introductoiy part of 
the Indictment, drcumatanees are stated which shew mat the 
oath waa taken in a Judicial proceeding, before a competent 
jmMlction, and waa material to the matter then belore tlie 
eonrt ; the oath ia then set out ; and the peijury ia tiien aa> 
signed upon It, that is, some one or more of the affirmative 
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Msertloiis in it are ne g at i ve d , or the nagati?e awgrtioni con- 
tradicted by tbe oppodte afflrmatife. 

If it appear inffidently from the oath itaelf » tliat it was ma- 
terial isi tiie matter Aen before the court, it is tmneoeanary to 
a?er that &ct : See2 Stark. M P. C. 423ii. : but If it do not 
appear, tiien tiie materiality of that part of the oath npon 
which perjury la asrigned most be ayerred ; it. t. M'Mamtf 
5 T, R. 316, d/. ; aa, for instance, if the pajury were commit* 
ted npon the trial of a cause, it shonid be arerred that it tlien 
and diere becune a material qnestton whether J. N. was at B. 
on snch a day, and then it may be stated that J. S. swore at 
that trial that J. N. was not at B. on that day ; and lasHy pro- 
ceed to assign the pajnrr. Thismodeof pleadingwHl at once 
shew the materiality of tne eyidence ; and it is dMmed snfllci- 
ent, without setting out so much of tiie proceedings of tiie for- 
mer trial aa might otherwise be necessary to aliew that it was 
materiaL R. y. BowHh, 5 7. A* 318. 

The oath is next set ont, together with snch innnendos aa 
may be necessary to render the matter of it intelligible, and 
to connect It clearly with the asognments of peijnry contained 
In the snbseqnent part of the indictment. As to the use and 
necessity of an innuendo generally, ms ante, p. 288, 289. mid 
ttelT.R, 70. 

And lastly, aa to the assignments of peijory, — dieymnst 
be by special ayerment, negatiying the oath, or some part or 
parts of it ; merely saying that the defendant felsely swore so 
and 80, would be Dad, and eyen perhaps error. See R, t. Per* 
reif mUtp p, 1(»0. 

Aa to the certainty with wliich the offence most be set out 
in tibe Indictment, — formerly such a degree of nicety was re- 
quired, that it was difllcult to obtain a conyiction. But now, 
bystat 23 0»2. e. 11. #. 1, it is snffident to set forth the sub- 
stance of the olfence diarved upon the defendant, and by what 
court, or before whom me oath was taken, (averring such 
court or person to haye a competent authority to admmister 
tlie same) , together wiUi the proper ayerment or ayerments to 
fUsIfy tlie matter wherdn the perjury is assigned, without 
setting forth the bill, answer, Informaoon, Indictment, deda- 
ration, or any part of any record or proceeding, either In law 
or in equity, otiier than aa aforesaid, and without setting out 
the commission or authority of the court or person before imDm 
the perjury was committed. If howeyer the prosecutor under- 
take to set out more of the proceedings than he need, under 
thia statute, he must do it correctly, and a variance will be 
fetal. 5 r. A 317. 



1. In this partlcnlar indictment there happens to be nothing 
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in the iatrodoelory pert of it that requint proof ; but in other 
cases, it may be lud down as a general rale, that every part of 
the introductory part of the indictment, wliich cannot l>e re- 
jected as sarplnsage, most be prored in substance as laid. 

2. The matter sworn, most ht proved. If in writing, it must 
be produced. To support the present indictment, get the 
Filacer or other officer in wliose custody the affidavit is, to 
produce it at the trial ; and prove, either directly or circum- 
stantially, that it was sworn to by the defendant; as, for in- 
stance, that the name subscribed to it is of the defendant's 
handwriting, and that it was at his suit J. S. was holden to 
bail, or the like. Where perjury is assigned upon an answer 
to a bill in equity, it is sufficient, after ]^^ucing the bill or a 
copy of it, to produce the answer, and prove either that the 
defiendant was sworn to it, or that the signature to it is of the 
defendant's handwriting, and that the name subscribed to the 
jurat is the name and handwriting of a master or other person 
having authority for that purpose. R, v. Morris, 2 Bur. 1189. 
H. V. Bmrnm^ 2 Camp. 508. And the same as to depositions 
in equity, me ante, p. 83, and other similar cases, so at least 
as to throw upon the defendant the onus of proving that he 
was personated. 2 Bur. 1 189. And it is neceasar^' to prove 
in substance the whole of what is set out in the indictment as 
having been sworn by the defendant \ setting out a part only, 
it seems, is not sufficient R. r. Jmut, Peake, 37. Also it must 
be proved literally or substantially as set out; A. v. Lerfe, 
2 C€tmp, 134 s any variance in substance between the indict- 
ment and evidence, in this respect, will be fatal. See R. r. 
Tmfhr, 1 Camp. 404. audeee^Jd. 509. 1 Stark. N. P. C.518. 
1 r. J«. 237 f». 240 M. i4£ff«f,2l8m So, if it be stated that 
the defendant was sworn on the Gospels, and it be proved that 
be was sworn in a different manner, according to the custom of 
his country, the variance will be fetal. R. v. M* Arthur, 
Peake, 155. To prove that the person who administered the 
oath, had authontv to do so, it is merely necessary to prove 
that he performed the duties of a certain office (without shew- 
ing his appdntment), R. r. rerebt, 3 Camp. 432, and (if the 
court wUl not judicially notice it) that the person lawfully 
exercising the duties of that c^ee has authori^ to admmister 
an oath in such a case. 

3. Some one or more of the asngnments of peijury must be 
proved by two witnesses; tee ante, p. 104 ; and the assign- 
ment so proved, must be upon a part of the matter sworn 
which was material to the matter before the court at the time 
the oath was taken. Also, it must not only be proved that the 
matter sworn, or part of it, b false, but it must appear^ 
either directly or from circumstances, that the defendant knew 
it to be so, and that he swore to it deliberately. See ante, 
p. 314. 
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ladkimeni /or petjury m^oh m iriat ai tkt aiti»€i» 

Surry, to wit ; The jurors for our lord the King, upon their 
oath praaent, that heretofore, to wit, at the assizes holden for 
the county of Surry on the thirtieth day of March, in the 
third year of the reign of our sorereign lord George the fourth, 
at Kingston upon Tbames in the said county, hefore Sir J. B. 
knight, one of the justices of our said lord the King, of the 
court of our lord the King, before the King himself^ and Sir 
J. A. P. knight, one of the justices of our said lord the King 
of the bench at Westminster, justices of our said lord the 
King asogued to take the assizes in and for the said eountj of 
Surry, a certain issue between one J. L- and one J. W. in a 
certun plea of trespass and assault,- wherein the mud J. L. was 
plaintiir, and the said J. W. defendant, came on to be tried in 
due form of law, and was then and there tried by a jury of the 
country in that behalf duly sworn and taken between the par- 
ties afbresaid; upon which said trial, J. S. late of the parish 
of B. in the county of S., labourer, then and there appeared as 
a witness for and on behalf of the said J. W. the defendant in 
the plea abore mentioned, and was then and there duly sworn 
and took his corporal oath upon the Holy Gospel of God, 
before the said Sir J. B. knight and the said Sir J. A. P. 
knight, so bein^ such justices as aforesaid, that the evidence 
which he the said J. S. should give to the court there, and to 
the said jury so sworn as aforesaid, touching the matter then 
in question between the said parties, should be the truth, the 
whole truth, and nothing but the truth, (they the said Sir J. B. 
kni^tand Sir J. A. P. knight, justices as aforesud, then and 
there haying suffident and competent authority to administer 
the said oath to the said J. S. in that behalf. And the jurors 
first aforesaid, upon their oath aforesaid, do forther present, 
tiiat at and upon the trial of the said issue so joined between 
the said parties as aforesaid, it then and there became and was 
a material question whether the said J. W. assaulted and beat 
the said J. L. And the jurors aforesud, upon their oath 
afiMresaid, do further present, that the said J. S., being so sworn 
as aforesaid, not having the fear of God before his eyes, nor 
regarding the laws of this realm, but being moved and seduced 
by the instigation of the devil, and contriving and intending to 
prevent the due course of law and justice, and unjustiy to ag- 
grieve the said J. L. the plaintiff in the said issue, and to de- 
prive him of the benefit of his suit then in question, and to 
snl^ect him to the payment of sundry heavy costs, charges and 
czpences, then and thereon the trial of the said issue, upon his 
oath aforesaid, folsely, corruptly, knowingly, wilfolly, and 
maliciously, before the said jurors so sworn as aforesaid, and 
hefore the said Sir J. B. knight and Sir J. A. P. knight, justices 



318 Ptijwf. 

M afimMidy did depote and iwear (amongst other things) in 
sobstaneeaad to the effect following, that is to saj, that [Afrr 
sei ma tkt jwUtmeff nmmth^ the esmmnoHom or eron'exmidnatiom 



trftm 



Ctfomwkiekmmrfmwumifamigntkepeiijmryf tee JL T.Dtwim, 



Pmktf 170.) ^ J. S., together wUk ike neeemmy immendot] 



Whereas in tralih and in lact, [t^e, ifc. p roeeed Uig to euttgn 

tkeperfmy^ eu im the preeedeni^ mUe, p, 31S.]. &d so the 

jurors afoRsaidy upon their oath aforesaid , do saj, ife, ^, ae 

in tkejwttedemi, mUe, p, 313. See ike precedenUf 4 Wimt* 266. 

27S. Onp. Ore. Com. 351. 353. And eet, where the peifury weu 

eooHKKmied an ike trteu ^ an tndMwtent or if^Mmuttionf 4 W^ent* 

23ii. 275. 6 Id. 396. Cro. CSre. Com, 359. 362. 364. Where 

peijmy it committed by mwitneu hefore any Justice efeutiMe, niei 

priu, orgmel deHoery ^ or ^the Oread Settiont ff Wakt^ or the 

ComUiet Poiedine^ thejndge it eoqnwered to order the potty to he 

pr et etvted , and to oedgn co m uet fir thed prnpote^ eaU jwcA 

pr ooeeoHon ehmU he carried on witkotd payment qffiee, ^. 23 G. 

2. e.ll. #.3. 

Evidence, 

Frodnoe an offiee copy of the record of tiie trial, at which 
the peijnry is alleged to hare taken place ; or, at least, pro- 
dude the nM prim record ; See atde, p, 81 ; in order to proye 
that soch a trial took place. Then proTe the eridence the 
defendant gave npon it, by the testimony of some person iriio 
was present at the triaL And lastly, prove the asrignments of 
peijviy by two witnesses, as directed ante, p, 316. 

H n dkf m ent fir peijmy^ upon a congdaint hefore a magietreie, 

Bfiddlesex, to wit : Tlie jurors for our lord the King upon 
thdr oath present, that J. S. late of the parish of B. in the 
county of M., surgeon, wickedly and maliciously contririnr 
and intending uiqitttiy to mrieve one J. N., and liim the said 
J.N. to sulijecl to the punishments, pains, and penalties by the 
laws of tills rsalm provided for persons guilty of felony and 
lareen/, on the third dayof May» in tiie tmrd year of the reign 
of our sovereign lord George thie fourth, at the parish aforesaid 
in the covnty aforesaid, came in his proper person before A. C. 
esqpiire, then and yet being one of tfaie justices <tf our said lord 
the Kiiiff» assignea to keep the peace of our said lord the King 
in and for the county aforesaid, and also to hear and determine 
divm felonies, trespasses, and other misdeeds committed in 
the said county, and then and there before the said A, C. 
esmdre in due form of law was sworn and took his corporal 
oaUi upon the Holy Gospel of God (he the said A. C. then and 
tliere having a lawfol and competent power and authority to 
administer ttie said oath to the said J. S. in that behalf); and 
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that the said J. S. being so ewora as afofeaaidy not having the 
fear of God before Us eyes, but being moved and sedooed by 
the instigation of the deril, then and there, opon his oath 
aforesiudy before the said A. C. esquire (the said A. C. then 
and there liaying a lawful and competent power and authority 
to administer the said oath to the aaid J. S.in that behalf as 
aforessid), upon a certain information, intituled, ** Middlesex, 
to wit. The information of Mr. J. S. [ifc, »euing rnU the title 
of the ifs^bnnafjm] , folsely , oorruptiy , knoinngl^, wilfollj and 
maliciously did say, depose, swear, and give information in 
writin|^ (amongst other tilings), in substance and to the eifoct 
following, that is to say. This informant (meaning the said J. 
S.) upon his oath saith, [sojtroeeedmg U set cmt the d^huUaU's 
ifififrmatiom t^wn oath h^bn A, C, with the meeeima y iimmnd oi / 
tmd tkeM yroeeed toaatign the pafwy,'] Whereas in truth and in 
foct, 4rc. at ante, ». 312, 313 ; Om eomekide. And so the jurors 
aforesaid, upon th^ oatii afovesaid, do say, ifc at ante, p. 
313. See the preeedente, 4 WaU, 232. 244. Cro, Ore, Com, 
332. Amd tee ae to the Utdietmaa and emdetuXy atUe, p. 313, 
eteeq. 

See the foUowing jireeedeHtt:-^of an indietmeni flr peijwnf 
upon the hearing efan appeal at the Qaarter Seethne, Cro, Ore* 
Cmi. 334 ; <» ^ffidtatUt apon teoerai oceaaiemt. Id, 336. 365. 
4 Weni,U2, 246. 253. 258. 260. 263, 964. 277, 278. 281. 
287 ; M Ml afidmH hy a petMmdng etedUar^ C. C, C. 345 ; in 
jMriiyjrliV ^^ ^ XTenl. 423, 424 ; upon eseeaUng a wrti efen- 
pdrys C. C C. 361 ; tnemanawer to a MUineiiaUp, (7.(7.C.342. 
357 ; in depotMontim equity, 4 0^ent. 292 ; la depoeitiont in the 
ee tietiattie alcoart, 4 Went.2$&. 297 ; before arbUraion, 4 Weni, 
256 ; bdhire an Section committee of the JBImte of Commont, 
4 M^ent. 300. 

huBetmentfir tMbotnaHon ^fpetfrnry. 

Middlesex, to wit : The jurors for our lord the King upon 
their oatii present, that heretofore, to wit, in Trinity term, in 
the second yesr of the reign of our sorereign lord Geofge the 
fourth, a certain issue was joined in the court of our lord the 
King before the King himself (the said court then and still 
being holden at Westminster in the county of Middlesex) be- 
tween one J. L. and one J. W., in a certain plm of trespass 
and assault, in which the said J. L. was plaintiff and the said 
J. W. d efen dan t . And the jurors aforesaid, iqpon their oath 
aforesaid, do^forther present, that afterwards, and before the 
trial of the said issue as herrinafter mentioned, and whQst the 
same was depending, to wit, on the tiilrd daj of July in the 
year aforesidd, J. S. late of the parish of B., in the county of 
M., tailor, not having the fear of God before his eyes, but 
beiqg moved and seduced by the instigation of the devil, and 
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wirkedly eontriring and intending to pen'eit tbe due eourw 
of law and jnstioe, and wiclc^y and malidonsly contriving 
and intending niqufltly to aggriere tbe said J. L. the j^aintift 
in the laid iarae, and to deprive him of the benefit of his anit 
then in question , and to subject him to tbe payment of sun* 
dry heary costs, charges, and ezpenoes, then and there, to 
wit, on the day and year aforesaid, at tbe pariah aforesaid in 
the county aforesaid, unlawfully, oormptly, wickedly, and ma« 
liciouslT did solicit, suborn, instigate, and endeavour to 
persuade one J. N. to be and appear as a witness at the trial 
of the said issue, for and on behalf of the said J. W. the de* 
fnidant in the said issue, and upon tlie said trial fUsely to 
swear and give in evidence, to and before the jurors which 
should be sworn to tiy the issue aforesaid, certain matters ma- 
terial and relevant to the said issue, and to the matters therein 
and thereby put in issue, in substance and to the effect follow- 
ing, that is to say ; that [the said J. W. (meaning the defend* 
ant in the issue aforesaid) did, on a certun day then past, to 
wit, on the tenth day of April in the year aforesaid, beat, 
wound, and bruise the said J. L., (meaning the plaintiff in the 
issue aforesaid), and did knoclc him the uAA J. L. down, and 
widi a large sddL did then and there beat, wound, and braise, 
and greatfy disfigure the said J. L. whilst he was so down] • 
And the jurors first aforesaid, upon their oath aforesaid, do 
further present, that afterwards, to wit, at the sittings at nin' 
priut hoMen after Trinity term libresaid atWcstminster, in the 
county afiiresaid, before the Right Honourable Sir Charlea 
Abbot, knight, his Majesty's chief justice assigned to hold 
pleas in the court of our said lord the King before the King 
himself, to wit, on the day and year last aforesaid, at Westraia- 
sler aforesaid, in the county aforesaid, in the issue aforesaid, came 
on to be tried, and was then and there tried by a jury of the coun- 
try inthat behalf duly sworn and taken between the parties afore- 
said; upon which said trial the said J. N., in consequence, and by 
the means, encouragement, and effect of the sidd wicked and 
corrupt subornation and procurement of the said J. S., did 
then and there appear as a witness for and on behalf of the said 
J. W. the defendant in the plea above mentioned, and was 
then and there duly sworn, and took his corporal oath upon 
the Holy Gospel of God before the sidd Sir Charles Abbot 
knight, his Majesty's chief justice as aforesaid, that the evi- 
dence which he tibe said J. N. should give to the court there, 
and to tlie jury so sworn as aforesaid, touching the matter then 
in question between tibe said parties, should be the truth, the 
whole truth, and nothing but the truth, (he the said Sir Charies 
Abbot knight, chief justice as aforesaid, then and there baring 
sufficient and competent authority to administer the said oath 
to the said J. N. in that behalf) ; and that at and upon the 
trial of the said issue so joined between the said parties as 
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sfbresaid, it then and there became and was a material qneition» 
whether the said J. W. assaulted and beat the said J. L. ; and 
the said J. N., being so sworn as aforesaid, then and there at 
the trial of the sud issue, upon his oath aforesaid, fiUsely, cor- 
ruptly, and wilfully, before the said jurors so sworn and taJLen 
between the said puties as aforesaid, and before the said l^r 
Charles Abbot, knight, chief justice as aforesdd, did depose 
and swear (amongst other things) in substance and to the 
effect following, that is to say; that [hert tetuMtJ, N.'t evidence, 
in wbetance the tame at it above tiated where the tubmmoHen it 
charged'} : Whereas in tmthand in fiipt the said J. W. did not 
[jfc. to proceeding to attign the petjttry, at in the precedent^ 
ante, p, 312.1; and whereas in truth and in iact the said J. St, 
at the time he so solicited, suborned, instigated, and endea- 
Toured to persuade the said J. N., fdsely and corruptly to 
swear as aforesaid, well knew that Ujfc, parttdng the wordt in 
the attignmentt efperjviry\ : And so the jurors aforesaid, upon 
their oath aforesaid, do say, that the said J. S., on the said 
third day of July, in the second year of the reign aforesaid, at 
the parish aforesaid in the county aforesaid, did unlawfully, 
corruptly, wickedly, and maliciously suborn and procure the 
said J. N. to commit wilful and €omq»t peijury in and by his 
oath afoivsaid before the said jurors so sworn and taken be* 
tween the said parties as aforesaid, and before the said S&r 
Charles Abbot knight, chief justice as aforesaid, (the said Sir 
Charles Abbot knight then and there having suffident and 
competent power and anthoriw to administer tiie said oatii to 
the said J. N.): to the great displeasure of Almighty God, to 
the erfl and pernicious example of all others in the like case 
offending, and against the peace of our lord the King, his 
crown imd dignity. See the preeedentt C, C. C. 379. 380. 
4 Weni. 234. 250. By ttat, 23 O, 2. c. II. t. 2, in an indiet^ 
ment far tubomation, it it ** tuffieient to t^ fifth the ttihttanee ef 
the effknee charged vpon the defindani, withoai setting firth the 
hitt, antwer, infirmaiien, indictment, decktraHon, or any peart of 
any record or proceeding, either in law or m egtrity, and without 
teMng finih the committion or authority of the roart or perton 
hefirewhom thepeijury wot committed,** 

Evidence 

Prove the peijury committed, as directed ante, p. 315 ; for, 
unless thb be proved, the defendant cannot be found guiltr of 
the subornation ; 1 Hawh, c. 69. 1. 10 ; and the mere produc- 
tion of the record of J. N.'s conviction for the peijury (if he 
were convicted) would not, it seems, be sufficient evi- 
dence pf the peijury having been committed. A v. ReOiy, 
1 Leaeh, 454. 

And prove the previous subornation, as laid in the indict- 



k» BWMly, tlMt tlie delBiidMil Mlicitod or pneund J. N. 
to ftaft 10 osd 10 upon the tM, of the inoey knowinif tiie 
niBO to be ft]n» or tlMt J. N. by giffaif *o^ eHdeiioe> would 
be comBiittiBy yo^vBtj* 



Sect. 6. 

MkimaU/of tOUMj^Hmg l» Mfte a emuUAk, 

MiddkiCTy to wit: Tbe jaron for oar lord the King, opoh tbeir 
oetfi pfceenty tbat heretofore, to wit, on the third day of May, 
in the third mur of the reign of oor forereign lord Oeorge the 
fourth, at oe peiiah of B, in the coontjr of M«, one A. C 
ctqobe then and yet being one of thejoanees of oar eeid loid 
theKhyaaiignedtokeepthepeaeeof oar aaid lord the King 
in and for the county afonaaid, and alao to liear and determine 
difen folonSea, treapaaaaa, and odier miadfeda committed in 
the add eoan^, did then and there make a certain- warraat 
under Ida hand and aeal, in doe form of law, bearing date the 
day and year aforeaaid, directed to all conatablea and other 
peace oAoen of die aaid coon^, and eapedally to J.N., there- 
by commanding Aei^ npon eight tlieraof, to take and bring 
before him tlie aaid A. C. ao being each joadce aaaforeaaid, or 
aome otiier of Ida Mijeaty'a josaoea of the peace for the aaid 
coon^ die body of D. F«, late of the pariah aforeaaid, in the 
coanty aforeaaid, to anawer [jpc. ^ at in the mmrrma\ ; and 
which aidd wairant alterwarda, to wit, on the day and year 
aforeaaid, at tlie pariah aforeaaid in the coanty aforeaaid, waa 
delivered to the aidd J. N., then being one of the conatablea of 
die aame pariah, to be execoted in doe form of law. And the 
jorora aforeaaid, upon their oath aforeaaid, do forther preaent, 
that J. S., late of the pariah aforeaaid in die coan^f aforeaaid, 
laboarer, well knowiqg the premiaea, bat comrinng and on* 
lawfolly intending to perrert the doe coarae of law andjaadce, 
and to prefent the aaid D. F. from being arreated and taken 
under and hj viitae of the warrant afornaid, alkerwarda, to 
irit, on die day and year aforeaaid, at the pariah aforeaaid in 
the coanty aforeaaid, onlawfoUy, wickedly, and conrupdy did 
offsr unto die aaid J. N«, ao bemg conatable aa tforeaald, and 
haring in bJacoatody and poaaeawm the aaid wavrant ao deli- 
vered to 1dm to be ezecated aa aforeaaid, the aom of tea 
poonda if he the aaid J. N. would refrahi fiom execatimg the 
aaid warrant, and from taking and arreating the aaid D.FTun- 
der and by virtae of the aame, for and daring foorteea daya 
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ftoii tiuit time, tliat bio lay, from the time he the ttia J. 8. 
10 oAned the Mdd lom of ten poonds to the Mid J. N. as albn* 
■aid : And m the Jurors elbraaid, npon their oath afaraiaid, 
domy, that the said J. N., on the iaid third daj of Aiqr, in 
tlie jear aiDmaid, at the parish atorosshl In the connty afore* 
said, in manner and fofm aforesaid, did atten^l and endeavonr 
to bribe the said J. N. , so being c ons ts M e as aforesaid, to ner« 
leet and omit to do hli dntfas such eonstaUe, andtoreftam 
from takiitg and arrestiiw tne said D. F. mder and bjTTlftne of 
the warrant aforesaid : m contempt of oar lord the ¥3aam and 
his laws, to the evil and pemicioiis example of all oten in the 
Hlu case oifcncBng, and against the paaee of oar lord the Kiqg, 
his crown and difpitf • 

riMiifaiaMr wUk Jfne mid kmarit&mmmi^ arliirflhrr tkt irti§ «w« 
ttc€tf*ti tit imm MMm» \%i9 ena Mf A* T* ^m^mm, a Jmkt* 
2500* jmhu m0 jaMf , fPiMW aw ^pittTf jttutUm 9t MniifSvifcf, 
/aAer e MIc /iT. aaif jar 30 JM. 3. c. 1. Cipai. ZMig. <yiMr, /. 
MMfttift Mocf ta jfSNfrai mi^pm Cm fffwct tfmtvbttff te a wnhtrjf 
tfjitMekdiiffietrtt h^ thiai^hmmtfilmtifmmmmgU^ tmr* 
rmv mid€m^b»ed.SkeR.Y, Beak, 1 JSatl, 183,eir. i?.T. Fa^fsAan, 
4 JSar. 3494. 



Frofe the warrant, and the deUvery of it to J. N. ; and 
more that J. 8. knew that J. N. had tbe warrant, andolRnred 
aim 101. to refrain from ezecnting it, as stated In the 
indictment. 



Sect. 7. 



IfuUameiit ogtdMt a emUMefir estartkn. 

Middlesex, to ait i The jurors for our lord the IQng npon 
their oadi present, that J. 8., late of the parish of B. m the 
connty of M., b^cer, on the third dajr of Aisy, in the third 
year oif the rrign of oar sovereign lord Geoige the fourth, then 
being one of ue constables of the said parish, at the parish 
aforesaid in the coanty aforesaid, did take and arrest one J. N. 
by coloar of a certain wairant, commonly called a bench war^ 
rant, which he the said J. 8. then and there alleged to be in his 
possession; and that the said J. 8. afterwards, and iHiUst the 
asid J. N. so remained In Us custody as aforesaid, to wit, on 
te day and year aforesaid, at the parish aforesaid in the 
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lid, milAwftillr, corruptly, deoeiliiiUy , atonirely, 
and by colour of bit said office, did extort, feedve, And take 
of and from tbe Mud J. N. tbe sum of five ihiUingi, aaand for 
a fee due to bim tbe said J. S. as sncb constable asaforesaid, 
for tbe obtaiidng and disdiarsing of tbe said warrant, as be 
tbe said J. S.tben and there lUkged; wbncas in trotb and in 
feet no fee wiiatever was tiien doe from tbe sdd J. N. to tlie 
said Jf.S. as SQcb constable as aloresaid in that bebalf: in con- 
tempt of oar said lord tbe King and bis laws, to tbe eril and 
pernieioiis example of all otters in tbe lilce case oiTending, and 
ayainst tlie peace of our lord tbe King, liis crown and 
dignity. T^ vemu may be iaid im amy cotmty. 31 El, c.5.«. 4. 
See tkeprecedemts, Cro. Ore. Com, 193, 194, 195. 4 fTemt, 146. 
and tee 3 Intt. 148, 149. 2L.Baym.\26&, 2 Salk. 680. 4 Camp. 
379. 

Ftme or imprieoHmentf or both. And it u eqamOy estortion, 
where a greater, fee i$ exacted than uhai is legJly due, as where 
money is esaeted at a fee where nme whatever is payahk. See 
2^«£l.680. 1 ^evA. c 68. «. 1. 

Evidence* 

Pkove tbe arrest, and prove tbat tbe defendant exacted 
money as a fee due to bim, as stated in tbe indictment. Tbe 
ram stated is not material ; proof of a less snm wiU maintaiik 
Jbe indictment. 1 L, Raym, 149. and see ^ T, R, 267. 



Sect. 8. 

MUcondnci tfofHeers injustice, 

Indtctment against a constable for not conveying an ofender tor 

prison. 

Proceed as in the precedent, ante^ p, 303, as far as the* i and 
then proceed thus] . And the jurors aforesdd upon their oath 
aformid do ftirther present, that the said J. S., late of the 
parish aforesaid in the eonnty aforesaid, baker, so bdng one 
of the constables of tbe saki murisb as aforesaid, and bding so 
commanded 1^ the said A. C. the said justice, as aforesaid, 
then and there unlawfoUr and contemptuously Sd neglect and 
refuse to convey the said J. N. to tbe said picA of Newgate, 
together with the warrant aforesaid, as be ue said J. S., by 
virtue of his office aforesaid, by law should and ought to have 
done : to the great hindrance of justiee, to tbe eril example 
of all others in tbe like case offending, and against tbe peace 
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of oar lord the King, his crowii and dignity. See the prece- 
dents, Cro. Circ, Com, 143. 151. 170. 

Every mtdfeoiance or cnipable noHfeaumee of an officer o/jua^ 
tiee, with relation to hit office, is a misdemeanor^ and punishable 
with fine or imprisonment^ or both. See 1 SalM, 380. Cro, El, 
654. 

Evi^knce, 

Prove the charge before the magistrate, the warrant, and 
the delirery of it to the defendant, as directed atUe, p. 304. 
And prove that the defendant neglected or refused to convey 
the oflfonder to prison, in parsoance of the warrant. It is un- 
necessary to prove the defendant's appointment as constable ; 
proof that he was accustomed to act as such, will be sufficient. 
Ante,p, 251. 

Indictment against a magistrate /or comtnitting, m a ease where he 

had no Jurisdiction, 

Nfiddlesez, to wit : The jurors for our lord the King upon 
their oath present, that on the third day of May, in the third 
year of the reign of our sovereign lord George the fourth, at 
the parish of B. in the county of M., one T. C. then being one 
of the constables of the said parish, brought one J. N. I^fore 
J. $• esquire, then and yet being one of the justices of our said 
lord the King, assigned to keep the peace of our said lord the 
King in and for the county aforesaid, and also to hear and de- 
tenmne divers felonies, trespasses, and other nusdeeds com- 
mitted in the said county, and the said J. N. then and there 
was charged before the said J. S. with having committed a 
certain supposed nusdemeanor, in having vilified the character 
and hurt die trade of one A. C. of the parish aforesaid, miller ; 
and the said J. N. was then and there examined before the said 
J. S., as such justice as aforesud, touching the said supposed 
offence so to him chaived as aforesadd. And the jurors afore- 
said upon their oath aforesaid do further present, that the said 
J. S. late of the parish aforesaid in the county aforesaid, 
esquire, being such justice as aforesud, wickedly and mslid- 
oudy contriving and intending to oppress, ii^ure, and aggrieve 
the said J. N. in this behalf and to put him to great diaige 
and expence, and to cause him to undergo and suffer great 
pain, torture, and angubh of body and mind, afterwards, to 
wit, on the day and year aforesaid, at the parish aforesaid in 
the county aforesaid, did order and direct that the said J. N. 
shoidd find sureties for his personal appearance at the then 
next general qnarter sessions of the peace of our said lord the 
IQng, to be hmden in and for the sud county of M,, to answer 
the said charge ; and because the said J. N. didnot, and could 
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BOl eonreaienclyy ind inch tniwlief as AforeMud, he the said 
J. S. heiiif Midi Jutiee m aforenidy wickedly and maticioaily 
oontiiriiig andiiiteBdiiig as afonaaidyWitmgftuly, oijiiatily^ and 
maBdoailyy and contnuy to the lawi of this reUm, then and 
there (by Tfatoe and oader oolonr of a certain warrant nnder 
his hand and seal as soch justice as aforesaid) did commit the 
said J.N. a prisoner to a certain jpiison called the Hoose of 
Correction, sitoate at the parish annesaid in the connty afore- 
saidy to he there safely ke|>t until he the said J. N. shciold find 
such soretiM as aforeasld, and until he should be Inrther exa- 
mined concerning the premises ; and then and there ordered, 
directed, and commanded tlie then keeper of the said prison 
to keep the said J. N. under dose confinement in the said pri- 
son, and to deny him the use of pen, ink, and paper, and to 
allow no letter to be deliTcred to or firom the said J. N., and 
also to allow no perK>n to see or speak to him the said J. N. 
And the Jurors amresaid upon their oath aforesaid do further 
present, that the said J. S., by Tirtae and under colour of the 
wairant afoiesaid, afterwards, to wit, on the day and year 
aforesidd, and from thence for along qiace of time, to wit, for 
the space often days then next following, at the parish afore- 
said in the county aforesaid, w r o n g fu lly, uijustly, and malici* 
ously, and contrary to the laws of this reidm, did cause and 
procure the said J. N. to be dosely confined and imprisoned 
in the smd prison, and to be denied the use of pen, ink, and 
paper, and to be restruned from all communication with his 
relations and friends, to wit, at the parish afioresaid in the 
county aforesaid ; whereby the said J. N. during all that 
time underwent and suffered great pain, tmture, and an- 
guish of body and mind, and was de^yed of his liberty, and 
prerented from finding such sureties as afbrai^,- and was put 
to great chaige and expence in and about obtaining his 
diBoiarge and rdease from the said commitment and imprison- 
ment: to the great scandal of the administration of justice in 
this kingdom, in contempt of our lord the Ring and hb laws, 
to the evil example of all others in the like case offending, and 
against the peace of our lord the Kbag, his crown and 
dignity* WknremagUtratamt€guai^€foppinnimiy€^9iherw^ 
fiUfna^tatance in tie execuikn o/tkkr dmitt, tkey are geMraO^ 
proceeded agulmi by btfermaiUm, BtU tuck am u ^ hmuaiom eon 
readify he framed frem this preeedeni, by obeenring the fanma 
ghftHf anU, f, 37. 42. See the jureeedeitiSy Cro. Ore. Cam. 242* 
244. 4 mmt. 364. 418. 424. 6 fTent. ^b. Seeaito apreeedemi 
of an indictment agaSmt a coroner fir reftuing to take am infirfit- 
tioA, Cro, Ore Com. 170. 
Fine or hnpriton m en t , or both. 



Ptoto the charge before J. S., the warrant, &c., and the 
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impriaomneiit ; together with any drcnmntiince of •ggfyation 
laid in the indictment. Also, if the case will admit of it, evi- 
dence may be given of any drcnmftances wliich indicate that 
the commitment proceeded fifom malice, or other undne 
motive npon the part of the magistrate. See R, y. SaUuhmy^ 
4 71^.451. 



Sect. 9. 

N(^ obeying the ordere of a magistrate, 

iMdictmeni agaimei a high comtaUe for dieobeying an order of 

MwieMM. 

Middlesex, to wit : The jurors for our lord the King npon 
their oath present, that at the genend quarter sesdons of ^Sbm 
peace of our lord the Kinff , holden for the counW of Middle- 
sex, at the New Sessions House on CleikenweU ween, in and 
for the county aforesaid, by adjournment, to wit, on Saturday 
the twentieth day of July, in the second year of the rngn of 
our sorereign lord Geoige the fourth, befoie F« C, J. W.^ 
W. R., and R. M. esauires, and others theur follows, justices 
of our said lord the &ing, asngned to keep the peace of our 
said lord the King in and for the county aforesaid, and also to 
hear and determine divers felonies, trespasses, and other ndi^ 
deeds committed in the same county, it was ordered by the 
same Justices and court there, that [^c. proceed iH g to atmte the 
eftder efeeaakma^ <n f Ae jMEf< /cnm] ashy the said order, reference 
being thereunto had; will more folly and at large appear ; of 
which said order the said J. S., one of the high co n sta b l e s in 
the order aforesaid named, afterwards, to wit« on the day and 
year aforesaid, at the parish aforesud in the coun^ aforesaid, 
had iiodce. Nevertheless the said J. S., late of the parish 
aforesaid in tibe county aforesidd, gentleman, then being one 
of the lugh constable in the order aforesaid mentioned, un- 
lawfully and contemptuously, upon bdng served with the said 
order, did neglect and refose to \9fc, herm tiueri what the order 
rofidredofhim} aa by the said order he the said J. S. was re- 
quured to do, nor hath he the said J. S. at any time nnce com- 
plied with the said order, although often requested so to do t 
in contempt of our lord the K^nur and his law^ to die evil ex- 
ample of other persons in the fike case oifendhif , and against 
the peace of our lord the King, his crown and dignity. See a 
pretidemiefanuulietmeHiagmimtanoverteerofthepoor, firtioi 
paying a weM f mm to a peaiper la pmmume e of an order efjuf 
tieeof Cro^ Circ. Com. 327 ; and againet thefSdher efa baeiard 



328 Not (AeyiHg ike ardtrt rfa wmgairmie, 

ehiUt fkt ml uke^iMg «• ori/b> ^maiiUaumee^ 4 fVkMi. 227. and 
tee R, y, WkiU if mi,, Cmld. Id3. R, y. RobinMM, 2 Bmr, 799. 
R, y. BaiMe, Cawp, 650. it. ▼. rearmiey, 1 T. R. 315. A. Y. 
Dmris, Say, 163. J«. y.GatUd, I SailL 381. 



Prodnee die order. Prove a penonal service of a copy of it 
upon tbe defendant ; and upon all the defendants, if tnere be 
more than one» and the order be joint and not several. See R* 
V. KingUee^ 8; al. 8 Eaett 41. And prove that the defendant 
did not obey the order. See R^y, FeanUey, I T, R, 316. 



Sbct. 10. 
Cetn p oi m dimf fetony, 

InMeiwteni for co mp emndiHg afeiemy, 

Kfiddlesez, to wit : The jurors for our lord the King upon 
their oath present, that heretofore, to wit, on the third day 
of May, in the third year of the reign of onr sovereign lord 
George die fourth, at the parish of B. in the county of M., one 
A. the wife of J. N., felonioosly stole, took, and carried away 
one silver spoon, of the value of twenty shiUings, of the goods 
and diattels of one J. S., against ^he peace of our lord the 
King, his crown and dignity. And that the said J. S., late of 
the parish aforesaid in the county aforesaid, labourer, well 
knowing the said felony to have been by the said A. so as 
aforesMd done and committed, but contriving and intending 
nidawfnUy and unjusdy to pervert the due course of law and 
justice in that behalf, and to cause and procure the said A. for 
the felony aforesaid to escape wiih impunity, afterwards, to 
wit, on the day and year aforesaid, at the parish aforesaid in 
in the county aforesaid, unlawfully, and for wicked gain's 
sake, did compound the said felony with the said J.N. the hus« 
band of the said A., and then and there did exact, take, 
receive, and have of the said J. N. tbe sum of twentr-six 
shiUings, for and as a reward for compounding the said felony, 
and desisting from all further prosecution against the said A. 
for the felony aforesaid ; and that the said J. S., on the day 
and year aforesaid, at the parish aforesaid in the county afore- 
said, did thereupon desist, and from that time hitherto hath 
delisted, from all forther prosecution of the said A. for the 
felony aforesaid : to the great hindrance of justice, in contempt 
of our lord the King and his laws, and against die peace of 
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oar lord the Rinif , his crown and dignity. See the precedent. 
4 fTex/. 327. 
Ftne and impritonment. See I Hawk, c. 59. e,5,&e. 

Evidence, 

Prove the felony to have been committed bv A. N., as 
directed ante, ;». 114 ; and prove that J. S. received twenty- 
six sliillings, or some part thereof, from J. N., upon an 
understanding that J. S. would not further prosecute A. N. 
for the felony ; and that in fact he has not further prosecuted 
her since for the same. 



Sect. 11. 

LUelt re/UcHng on the adminietratim cfjmtiee, 

indictment Jw a UMagainet a judge and fury, in the execution of 

their duties, 

Middlesex, to wit : The jurors for our lord the King upon 
their oath present, that heretofore, to wit, at the nttings at 
mm' priue holden at Easter term, to wit, on the twentieth 
day of May, in the second year of the reign of our sove- 
reign lord George the fourth, at Westminster in the county 
of Middlesex, before the hoDOurable Sir W. R. Knight, 
chief barou of our said lord the Ring of his court of ex- 
chequer at Westminster aforesaid, a certain issue duly 
joined in the said court between one A. B. and one C. D. 
in a certain plea of trespass on the case upon promises, in 
which the said A. B. was plaintiff and the said C. D. defendant, 
came on to be tried in due form of law, and was then and 
there tried, by a certain jury of the country in tiiat behalf 
duly sworn and taken between the parties aforesaid. And 
the jurors aforesaid upon their oath aforesaid do further 
present, that J. S. late of the parish of B. in the county 
of M., printer, being a wicked and illdisposed person, 
wickedly and malidoiuly contriving and intending to bring 
the administration of justice in this kingdom into contempt, 
and to scandalise and vilify the said Sir W. R. knight, and 
the jurors by whom the said issue was so tried as afore* 
said, and to cause it to be believed that [here state the 
effect qf the Ubel; see ante, p, 285.] on the first day of June 
in the vear last aforesaid, with force and arms, at the 
parish aroresaid in the county aforesaid, wickedly and malici- 
ously did write and publish, and cause and procure to be 



wiitteB and puhMied, a oertdn frlw, wicked, mftUckNis, 
and •candalou Hbel of and oonoerning the adminiatntion of 
joatice In thia Ungdom, and of and coooerning tiie trial of the 
aaid iaane, and of and conoening the aaid Sir W. R. knight, 
and the jmofa 1^ whom the aaid iarae waa 80 tried aa ateeaaid , 
according to ma tenor and effect ftiDowing, thatiatoaays 
[htre ml mi ike Aid; itgeUmr wUh mek fumifiirfw m mt^ he ft- 
qmktie. 8m mOe, f. 288, 289.} : to the great acandal and 
reproach of iSbm admiidatration td\m(lact in tide Ungdom, in 
oontenqpt of our kNPd the King and nia Uwa, to the erif example 
of all odien in like caae offending, and againat the peace 
of onr lord the King, liis crown and dignity. 

At. /tWj 



Flm or imfrimmmmi^ m both. SmlLr. tfkiieifmi,^ \<Uamp. 
359. At. fTmum 4r fl/.f 2 r. it. 199. jU t9 the midenety ice 
mU€, p, 289—293. 

Mmdkimmijbr tUmdenm wmit to a wmgiurmte* 

MiddleaeK, to irit : The Joron for our knd the Kii^ upon 
thdr oath preaent, that heretofore, to wit, on tlie third day 
of May, in the tidrd year of the reign of our aovereign knd 
Geoige the fonrdi, at die pariah of B. in the county of M., 
one Jr. 8. waa brought beforo J. N. eamnre, then and yet 
bdngooeofthejuattreaofonraaidlord die King aarigned to 
keep the peace of our aaid lord the King in and te the county 
aforoaaid, and abo to hear and determine diTora fdonieay 
treapaaaea, and other misdeeda committed in tlie aaid 
county; and the add J. S. waa then and there dianed 
beforo tlie aaid J. N., upon the oath of one A. C, mat 
he the laid J. S. had then lately before fehmioualy taken, 
atolen, and carried away diTcra gooda and chattels of the 
aaid A. C And the juron aforesaid, upon their oath afore* 
aaid do foitfaer preaent, that the aaid J. S., being a acandal- 
oua and ill ^spoaed perMn, and wickedlT and nMUociooaly in* 
tending and contriTmg to acandaliie and THify the aaid J. N., 
■a such Jusdoe aa aforesaid, and to Imng the adndnistradon of 
justice in this kingdom into contempt, afterwarda, and whilst 
the said J. N. aa such justice aa aforesaid waa examming and 
takiw the depoaitiona of diTcrs witneases againat him the aaid 
J. S. m diat behalf, to wit, on the day and Tear aforosaid, at 
the pariah aforeaaid in die county aforosaid, wickedly and 
malicioualy, in the presence and hearing of dttTera good and 
liege snUects of our lord the King, did publish, utter, pro* 
nounee, dedan, and saT, with a loud Toice, to the aaid J. N., 
and whilst he the sidd J. N. was so acdng as sudi justice aa 
aforesaid, ** You sro a scoundrel and aliar ; vou would hang 
your own fother if tou could make a groat by his execution :^ 
to the great scandal and roproach of ue administration of Jua- 
dce in this kingdom, to the great scandal and damage of th« 
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Mid J. N., in ooDtempt of oar lord the King and hi* laws» to 
the eril example of all others in the like case offending, and 
apdnst tlie peaee of our 4ord the King, his crown and 
dignity. 

fbte or imp Hs oH men i, or boik. SeeKr, Pooocl, 3 Sir* 1157. 
A Y. fTdtje, 2 Cony. 142. tmdate2 SM, 698. J^iktrthetmy 
Sfuki mt Utieworit, Imf them i^fknniljf in d^firmii emmi»» 



Prove the charge before the magistrate; and prove tliat 
whilst tiie magistrate was in the execution of his duty, taking 
the depositions of the witnesses, the defendant addressed him, 
and spoke the words laid in some one of the counts of the in- 
dictment. As to the proof of the words, *te tmie, /. 394. 



532 



CHAPTER HI* 

Ofencct agamit the pmbRc peace. 
Sect. 1. JUoi, 

2. j^Jfray. 

3. ChaUenge to/ight. 

4. Threatening htier, 

5. lAbeL 



Sect. 1. 



Indictment for a riot and ataanlt, 

Middlesex, to wit ; The jurors for our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., labourer, J. W. late of the same, carpenter, £. 
W. late of the same, yeoman, together with dirers other evil 
disposed persons to ^e number of ten and more, to the jurors 
aforesaid unknown, on the third day of May, in the third year 
of the reign of our sovereign lord George the fourth, with force 
and arms, at the parish aforesaid in the county aforesaid, 
unlawfully, riotously, and routously did assemble and gather 
together, to disturb the peace of our said lord the King ; and 
being so then and there assembled and gathered together, in 
and upon one A. the wife of J. N., in the peace of 6o4 and of 
our lord the King then and there being, unlawfully, riotously 
and routonsly did make an assault, and her the said A. then 
and there unlawfully) riotously, and routously did beat, wound 
and ill treat, so that hpr life was greatly despaired of ; and 
other wrongs to the said A. then and there unlawfully, riot- 
ously and routously did : in contempt of our said lord the 
King and his laws, to the eril example of all others in the 
like case offending, and against the peace of our lord tlie 
King, his crown and dignity. See the preitdaus, Cro, Circ, 
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C in.413, ti seq A ffent, 150. 305 » ei teq, Yim may add a 
emmtfirr a common oMauli. See ante, p,24l, 
fine or imprisonment f or both. 

Evidence, 

TluU J, S, h^c, together with dioere others.'] It must be prored 
that three persons at least were engaged in this unlawful as- 
aembly and assault, otherwise the defendants must be acquit- 
ted ; for unless committed by three or more, it is no riot. 
2 Hawh. c. 47. «. 8. it. ▼. Scott ^r aL^ 3 Bur. 1262, 1 IT. BL 
291, 350. R. r. Sadbwry^ 1 L, Raym. 484, 2 Salk. 593. 

UnlawfiMy^ riototiilyf and routomefy did aseembie,'] It must be 
proved liiat these three or more persons assembled together ; 
and that their assembling was accompanied with some such 
circumstances, either of actual force or violence, or at least of 
an apparent tendency thereto, as were calculated to inspire 
people with terror; such as being armed, using threatening 
speeches, turbulent gestures, or the like. 1 flawh, c. 65. e* 5. 
If an assembly of persons be not accompanied with such cir- 
cumstances as these, it can never be deemed a riot, however 
unlawful their intent, or however unlawful the acts which they 
actually commit. Id, Lafi,b, 178. Dalt. c. 137. If persons 
meet at a fisir or wake, or on any other lawful and innocent 
occasion, and on a sudden quarrel they fight together, this is 
no riot, but an afflray merely : but if, upon a dispute arising, 
they form themselves into parties, with promises of mutiud 
assistance, and then fight, it is a riot ; for in this latter case 
the desiflrn to break the peace is as premeditated as if Uiey 
had originally met for that purpose. 1 Hawh, c. 65. f . 3. 

in and upon one ^., did make an aetautt, jfc] Prove the as- 
sault and battery, as directed ante, p. 24 1 , 242. And this must 
be proved ; otherwise the defendants must be acquitted. For, 
where persons assemble together for the purpose of doing an 
act, and the assembly is such as is above described,— if they 
do not proceed to execute theur purpose, it is but an unlawful 
assembly, not a riot; if after so assembling they proceed to 
execute the act for which they assembled, but do not execute 
it, it is termed a rout ; but if they not only so assemble, but 
proceed to execute their design, and actually execute it,' it is 
tlien a riot. 1 Hawh. c. 65. s. 1. Dalt. c. 1.H6. 

It IS immaterial, however, whether the act done be unlaw- 
ful or not; doing it in a manner calculated to inspire people 
with terror, is equally punishable, whether it be la\viful or 
otherwise. 1 Hawh^ e, 65. e. 7, Yet where the object of the 
assembly is lawful, it in general requires stronger evidence of 
the terror of the means, to induce a jury to return a verdict of 
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ffiytll•Biftlleolljeck1PBre1llllmwftll; and It hat even been 
A tiitt if a mmber of penons ■wemble for die pvpoae 
of abetiiig a pQUic nidaanoey and ^pear with apadea, mm 
crowi, and otlier lodii for tiiat purp oae , and abate It aceording» 
Iv, wltiboat doing man, it la no riot. Haft. c. 137, unkat 
threatening langinge or other miabdiaTioary In ^parent dSs- 
turbanceofthepeaeeybeattheiame timeoaed. A 

If the oiliBnce proved agalnat tlie defendanta, amonnt to a 
oonatmctlTe leTying of war (tee mme, f* 270.}, thej mnst be 



A ^^w^v^v^^^^p^w J^^^ *" e^^^ aa^^Np •a^^nweawn# 

Middleiezy to wit : The jnron for onr lofd the King upon 
their oath preienty that J. S., late of the pariah of B. in the 
county of M.» labourer, J. W. late of the same, carpenter, £. 
MT. late of the lamc, yeoman, together irith diTen other eyil 
diapoaed perwna to the number of fifty and more, to the jury 
aforeaud unknown, on the third day of May in the third year 
of the reign of our soTcreign lord George the fourth, with force 
and arma, to wit, with stidu, staves, and other oifonaive wea- 
pons, at tlie parish aforesaid in the county aforesaid, unlaw- 
fully, riotously, and routously did assemble and gather 
together, to di«tarb the peace of our said lord the laqg; and 
bcang so asaembled and gathered togethor, armed as last afore- 
said, did then and there unl&wfuUy, riotously, and routously 
make a great noise, riot, and disturbance, and did then and 
there remain and continue armed as last aforesaid, making 
auch mte, riot, and diaturbance, for the space of an hour and 
more then next following, to the great disturbance and terror 
not only of the Bege subjects of our said lord the King there 
bdng and resldiug, but of all other the Uqge sulqects of our 
said lord the King then passing and repassing in and along the 
KIng'a common highway there : in contempt of our said lord 
the King and his laws, to the evil example of all others in tiie 
like case offending, and against the peace of our lord the 
Kng, hia crown and dignity. 

Am or imftiummaU, et both. At to the eeUenee, eee mUe, 
p, 333. 

IndtdmeM agatnet rhiere for remaining ene hour tegeiher efkr 

prockanaOun, 

MIddleaex, to wit : The jurors for our lord the Kiag upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., labourer, J. W. late of the same, carpenter, E. 
W. late of the same, yeoman, together with divers other evil 
disposed persmis to the number of twelve and nme, to die 
jurors afoveaaid unknown, on the tlurdday of May in the third 
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year of the reign of our 80Tern|ii lord Geoi^ the fourth^ with 
ibrce and arms, at the parish aforeaud in the county aforesaid, 
unlawfully, riotously, and tumnltuously did assemble together, 
to the distuibanoe of the public peace ;* And the mM J. S. 
J. W.» £. W. and the said other persons to the jurors afore- 
said unknown, being so unlawfully, riotously, and tumultu- 
ously assembled together to the disturbance of the puUic 
peace, as aforesaid, afterwards and whilst they were so asr 
sembled as aforesaid, to wit, on the day and year aforesaid, at 
the parish aforesaid in the county aforesaid, one A. C. escraire, 
(then being one of the justices of our sud lord the King 
assigned to keep the peace of our said lord the King, in and 
for the county aforesud, and also to hear and determine divers 
felonies, trespasses, and other misdeeds committed in the said 
county) as near to them the said J. S., J. W., £• W., and the 
said other persons to the jurors aforesaid unknown, so unlaw« 
folly, riotously, and tumnltuously assembled as aforesaid, as 
he the said A. C. could then and there safdy come, did then 
and there command and cause to be coumianded nlence to be, 
while proclamation was making ; and that the si^ A. C, after 
that* did then and there, as near to them the said J. S., J.W., 
E.W., and tlie said other persons so assembled as aforesaid, as 
he the said A. C. could then and there safely come, openhr and 
with a loud voice, did make and cause to be made proclama- 
tion (acoordUn^ to the form of the statute in such case made 
and provided) m these words following, that is to say : ** Our 
sovereign loud the King chargeth and commandeth aU persons, 
being assembled, immediately to disperae themselves, and 
peaceably to depart to their habitations or to their Uwfol 
business, upon the pains contained in the act made in the forst 
year of ^e reign of King George the forst, for preventing tu- 
mults and riotous assemblies. God save the King," Aim the 
jurors aforesaid upon thdr oath aforesaid do furtiier present, 
that the said J. S., J. W., E. W., and the said other persons 
to the number of twelve and more, to the jurors aforenid un- 
known, being so required and command^ by the said A. C, 
the justice aforesaid, to disperse themselves, and peaceably to 
depart to their habitations, or to their lawfol busin«%ss, did 
then and there, to the number of twelve and more, with force 
and arms, notwithstanding the said proclamation so made as 
aforesaid, feloniously, unlawfully, riotously, and tumnltuously 
reuuun and continue together by the space of one hour after 
such command so made by the said proclamation as aforesaid: 
in contempt of our said lord the King and his laws, to the 
great distmance and terror of the quiet and peaceable sub- 
jects of our said lord the King, to the evil example of all 
others in the like case oifonding, against the form of the sta- 
tute in sudk case made and proidded, and against the peace of 
our lord the King, his crown and dignity. 
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Feitmft deaik. 1 G. 1. tt, 2. e. ft. «. 1. Oppoihg themttkivg 
9fikt ynclamaiwmf U attofdomf^ demth. Id. *. 5. 



1. Frore Uutt the defendants, togedier wHIi others, lo the 
numher of twelve at least, were '* iinlawfially, riotondy, and 
tnmaltaoiuly" assembled together, *< to the distnriMuiceof the 
public peace." It does not seem from these words of the sta- 
tute, that it is necessary that a riot should have actnally been 
committed ; it seems to be sniBcient that the assembly was of 
such a nature, and gathered together under soch curcnmstances, 
that if they had done the act for the purpose of which they were 
assembled, it would have been a riot. 

2. FroTe that silence was commanded, and proclamation 
made, as stated in the indictment. 

3. Prove that the defendants, together with others, to the 
number of twelve or more ** unlawfully, riotously, and tumul- 
tnously" remained and continued together for one hour or 
more after proclamation so made* 

4. Prove that the prosecution was commenced within 
twelve (lunar) months after the offence committed. 1 G. 1. 
if. 2. c. 5. «• 8. 

Indieiment for Hoimuhf heghming to danaHth a house. 

Proceed aeintke hit precedent ^ to the • ; and then thma:'\ and 
being so unlawfully, riotously, and tumultnously assembled 
together to the distmrbance of the public peace, as aforesaid, 
did then and there feloniously, unlawftilly, and with force, 
begin to demolish and pull down the dwelling house of one J. 
N. there situate : in contempt of our lord the King and his 
laws, 4rc«y as in the conehuhn of the Uat freeedeni. 

Felony 9 death, I GA. st. 2. c. 5. s, 4. This section extends 
to chmrAeSf chapels f placet of worship of dissenters dufy cett i/ Sed 
and registered^ dmdUing houses^ barnSf stables^ and oathmtses. By 
fi2 G, 3. e. 130, the same ofence as to hmldings, engines, ^-c, 
used in nutm^aetories ; by 9 G.'S, e, 29. «. 1, as to wiUss and 
by 56 Gi 3. e. 125. «. 1, as to engines, bridges, baildings, ifc. 
belonging to collieries, mines, i^, is also made feiony, death, 

£videnee. 

Prove the riotous assembly, as unc*er the last precedent, 
except that the number of the persons comporing it does not 
seem to be material {see 1 G'. 1. st. 2. c, 5. «. 4.), provided 
they be three at the least. Prove that the assembly began to 
demolish the hoose in question, and that it was the dwelling 
louse of J. N., and situate in the parish and county described 
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In the indictment. Prove that the defendants were either 
actiTe in demoliabing the hoase, or present aiding and abet- 
ting. And lasUy, prove the offence to have been committed 
within twelve Qnnar) months before the commencement of the 
prosecution. 1 O* 1. tt» 2. c. 5. •• 8. 



Sect. 2. 

IiuSeimeni /w an ti^ug* 

Middlesex, to wit : The jurors for our lord the King upon* 
their oath present, that J. S., late of the parish of B. in the 
countv of M., labourer, and J. W. of the same, carpenter, on 
the third day of May, in the third year of the reign of our 
sovereif^U: lord Oeoige the fourth, with force and arms, at 
the parish aforesaid in the county aforesaid, being unlawfiilly 
assembled together and arrayed in a warlike manner, then and 
there, in a certain miblic street and highway there situate, un- 
lawfully, and to the great terror and disturbance of divers 
liege sabjects of our nid lord the King then and there being, 
did make an. aAray : in contempt of our said lord the King 
and his laws, to the evil example of all others in the like case 
offending, and against the peace of our lord the King, his 
crown and dignity. 

Fhkt or impritimmeni^ or both* 

Epidtnce* 

Prove that the defendants fought in a public street or high* 
wav; for if It be in private it is an assault and battery merely, 
and not an aflbray. 1 Hawk, c, 63. #. 1. Also, no quarrelsome or 
threatening words whatever wiU amount to an aftay. Id, «. 3. 



Sbct« 3* 
CkaUeage to/lght. 

Indictmeni fir tending a challenge* 

Middlesex, to irft: The Jurors for our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 



CkaBeHge Ujigkt* 

conotf of M.y genfleiiiaii, bdo^ t penon of attuMent and 
qomreltoine temper and difpontion, and contrifiiw and in- 
fendinif not only to vex, injure, and disquiet one J. N., and to 
do the laid J. Is. some grierons bodily harm, hot also to pro* 
▼(dLe» instigate^ and excite the said 4, N. to break tiie peace 
and to fight a dnel with and against him the said J. S., on the 
tldrd day of May, in the thiitl year of the reign of oar soTe- 
reign lord Geoige the fonrth, at the parish aforesaid in the 
ooonty aforesaid * , wickedly, willnlly, and maUdonsly did 
write, send and deliver, and canse and procure to be wntten, 
sent, anddellTered nnto him the said J. N, a certain letter and 
paper writing oontumng a challenge to ficht a dnel with and 
against him the said J. S., and which said letter and paper 
writing is as follows, that is to say [hen 9^ ma the letter^ with 
meh iMmmn dot at may he neceuamfX : to the great damage, scan- 
dal, and ^sgraoe of the said J. N., in contempt of oar lord the 
King and Us laws, and against the peace of our lord the 
King, his crown and dignibr. {2d Ceemt,) And the jurors 
aforesaid upon theur oath ararenld do fiiitlier present, that 
the said J. S., contriring and intending as aforesaid, afterwards, 
to wit, on the day and Tear aforesaid, with force and arms, at 
the parish aforesaid in tne county aforesaid, wickedly, wilfully, 
a^ maliciously did provoke, instigate, excite, and challenge 
the said J. N. to fight a duel with and against him the said J. 
S. : to the great damage, scandal, and disgrace of the said J. 
N., in contempt of our lord the Kkig and his laws, and against 
the peace of our lord the King, his crown and dignity. 

Fine et impritrnmentf et both. See the precedente Cro, Orr, 
Com. 102—104. 4 JVeta. 315. 6 Went, 385. 461. Fhm the 
above precedent may readibf be framed an indictment againet the 
penon who deUt/eredthe challenge. 



Give the letter in evidence, andprove the hand writing. 
Prove also the delivery of it to J. N. Where the letter containing 
the challenge was put into the post oflice in -the county of 
Middlesex, to be delivered to the prosecutor in another 
county. Lord EOenboreagh held that the party might be in- 
dicted in Middlesex : for sending the challenge is the offence ;. 
whetlier it reach the person to whom it is sent or not, is im- 
material. R, V. ffimams, 2 Camp, 506. 

Provocation, however great, is no excuse or justification 
upon tiie part of the defendant, /7. v. JUce, 3 Eatt, 561, how* 
ever it may wdgh with tlie court in apportioning the pnni^ 
ment. 

Indic tment fir praoohmg a man to send a cAaBenge* 

Proceed m in the lent precedent, to the *, atid then thnstj 
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wkkedfyf wi]fiiU]r> and malicioiuily did utter, pronoance, de- 
dare, and say to, and in the presence and hearing of the saod J. 
N.> these words following, that is to say; " Yon are a scoundrel 
and a liar, and I shall take care to let the world know that yon 
are so ;" with iutent to instigate, exdte, and provoke the said 
J, N. to challenge him the said J. S. to fight a duel with and 
against him tlie said J. N. : to the great damage, Sfc, at in ike 
kit ffreeedent. If there be any doubt at to the ttwrdt, lay them 
^erenHy in different countt ; and add a general amni^ not eetUng 
ma the words t but merdy charging the defendant with having uted 
threatt andopprobriout language to the protecutdr, with intent f tfe. 
Fine or impritonment, or both. See R, t. PhilUpt, 6 Eatt, 
464. 



Prove the words; eee ante^ p, 294, And give evidence of 
drcuDistances firom which the jury may infer the defendant's 
intent, if such intent do not sufficiently appear from the words 
proved. See R, y, PhUUpt^ 6 East^ 470. andante^p,(ih, 

Jmdietmeni /or ehmUenging tofight^ o» aeeotaU rfvuatey wem at 

7%e aamu as the precedent, ante, p, 337» to the end ^thettatc 
ment of the challenge t after which, and immediately before the 
worde ** to the great damage of," ^c, insert these words, ** on 
account of certain money biefore that time, to wit, on the day 
and year aforesaid, at the parish aforesaid in the county afore- 
said, won by the said J. N. of the said J. S., by then and there 
gaming, playing, and betting at a certain game of cards called 
rouge et noir; to the great damage," h;c, ^v. "appainst the 
form of the statute in such case made and provided, and 
against the peace,' ' ifc* ^c. If it be doubtful at what game they 
played, add a count omitting the name of the game. Add also a 
temnt or setrf counts in a general farm, according to the terms of 
the statute, thus: *' And the jurors aforesaid, upon their oath 
aforesaid, do further present, that the said J. S., afterwards, 
to wit, on the day and year aforesaid, at the pariah aforesud in 
the oonn^ aforesaid, the said J. N. unlawfolly did challenge 
aod provoke to fight with him the said J. S.^ on account of 
certain money," l!fc. tfc as above* Also add caumts for m 

Forftiturs qf goods and chattels, and two years im^risemmentm 
9 Ann, e. 14. s, 8. The words of the act are ** curds, dies, 
iabkt, temmis, bowk, or other game or games whatsoever^ 



.t* 



Prove the challenge, as under the last two precedtati; and 

9 2 



r 
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prove it lohaTe originated fhmi monefwon tt plmy, at atatcd 
m tlie incBctmeBt. See trntt^ p. 351. 



Sbct. 4. 
TkreaieMing leiler. 

IndUtmmi/or tending' a ieiter demandiftg money, ifc 

Middleaezy to int : The jnron for oar lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., labourer, being an ill-dengning and diaor- 
deily person, on the third day of May, in the third year of the 
reign of our sovereign lord George the fonrdi *, feloniously, 
knowingly, and unlawfollT did send a certain lett^ in writing, 
without any name \€t witn a certun fictitious name, or wi^ 

the name of -1 subscribed and signed thereto, directed 

to one J. N., by the name and description of Mr. J* N., de* 
manding money ; and which said letter is as follows, that is to 
say [here set out ike ktter verbaiim] : against the form of the 
statute in such case made and provided, and against the peace 
of our lord the Kiiw, his crown and dignity. The ktter nuut 
beset out in the int&tmenis R. v. Lloyd, 2 JEeut, P, C. 1123 ; 
and care must he taken toset itont correctly, fir a variance wouU 
be fatal. See ante, p, 64. 7^ venue may be laid in any county , 
at the option of the protecutor. See ante, p, 3* 

Febny, death, 9 G. 1. e. 22. «. 1. The offence detcribed in 
the ttatute it, knowingly tending a letter without any name, or 
uith a JUtOiou* name, tubtcHbed thereto, '* demanding utoney, 
veniton, or other vahutble thing,'' 



•> 



Evidence, 

Give the letter in evidence, and prove it to have been sent 
by the defendant. 

Knowingly did tend,'] Proof that the defendant dropped the 
letter in a place where he knew the prosecutor would come, 
and that it was picked up by another person, and by him deli- 
vered to the prosecutor ; R, y. Iloyd, 2 Eatt^ P. C, 1123 ; or 
that the letter is of the handwriting of the defendant, and that 
it came to the prosecutor by the post ; R, v. Hemingt, 2 Eati^ 
P, C. 1116. and tee R, v. Jepton ^ al,. Id, 111^ ; has beea 
holden sufficient evidence of a sending by the defendant. So, 
where the prosecutor, having received such a letter, traced it 
to a woman who was in the habit of going of errands for thtt 
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^iriscmen in Newgate, and she proved that she received it finom 
the defendant, then a prisoner in Newgate, to put in the pott 
office, and the servant of the post office proved that the letter 
in question was brought to the office by the last witness, and 
forwarded in the regular course ; this was holden sufficient 
evidence, not only of the sending by the defendant, but that 
he also knew its contents. R, v. Girtboood, 2 East^ P, C, 1120. 
But merely delivering a letter, is not a iending of it within 
the meaning of the act. R, t. Hammxmdf 2 Eaat^ 1119. 

A Utier vHthomt a name?^ A letter signed with initials merely 
(J. S.), is a letter without a name, witiiin the meaning of the 
act. R. y, RubiHMOHf 2 East, P. C. 1110. But a letter signed 
with the real name of the writer is not within the statute ; for 
the statute expressly extends only to letters without a name, or 
signed with a fictitious name. Ajid even where a letter without 
a name was written in an undisguised hand, to a person who 
well knew the writer's handwriting, and it related to matters 
then in dispute between them : as it appeared evident from 
these circumstances that the defendant, although he did not 
actually sign the letter, had no intention to conceal himself, 
the judges held that the letter was not within the statute. R* v. 
ffemhtgWf 2 Eatt, P. C. lUfi. 

A material variance between the letter set out, and that 
produced in evidence, will be fatal. See ante, p, 64. 

DenuuuUng mofKy.] The statute extends to demands of 
« money, renison, or other valuable thing ;" so that if money 
or venison be not demanded, the thing demanded should be 
described in the indictment as a certain valuable thing, to 
irit, — - &c. naming it ; and if ^ere be a doubt which of two 
or three things be demanded, it may be stated differently in 
different counts. Where the letter contained a request only, 
but intimated that if it were not complied with, the writer 
would publish a certain libel then in his possession, accusing 
the prosecutor of murder : this was holden to amount to a 
demand. R, v. Robinten, 2 Leaehf 749, 2 £a«#, P, C. 1110. 
But it is not necessary tiiat the letter should contain a threat; 
if it appear to demand money, &c., in the strict sense of the 
word, it is sufficient to bring it within the act. A mere re- 
quest, however, such as aslung charity, or the like, without 
imposing any conditions, wouM not come within the meaning 
of the word " demand" in the statute. Per BuUer J, in R, v. 
Robitmrn, mpram 

IntUctment for tending a letter ihreatening to nutrder, or to bvrn 

house*, 8fe, 

This may be the same as the last precedent, except that fetr the 
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wmrdt " demanding money," ^fmmA&tihae tht wtrA ^* thereis 
thnateningtokmaiidiiranlertlietaidJ.N/'ar **UkirHtke 

iCnnv" ^lAc mM .T. N,, at the ptirpmrt ^ike hUtr mmif he, 

Fkimy, daak, 27 O. 2. c. 15. Ae fAe cvMniee fmder ike lagt 
mncetkiu, Wbether the letter amoiiiit to a threat to nmrder^ 
ftc.y ia a tut to be determined by the Jury. R, ▼. Oirdwtod,. 
2 Emttf P, C. 1 121. But where the writer of the letter threat- 
ened to bom the proeerotor's milly aod to do all the injiory he 
was able to hb fimns ; and the proaecutor profed that he had 
no miU at the timey but that he bad fiurms, and bolldingB npon 
them : the Jndfes held clearly that as to the mill, tiM letter 
was not within the statute ; and the mijoritr of the Judgea 
held that, even as to the &rms, as the letter did not necessarily 
imply that the injury to them was to beeflRBCtedby fire, it was 
not within the act 11. ▼. Jeptom ifaL,2 Eati^ P. C. 1115» 
Set sua. 12 0. 1. c. 34. «. 6. and 22 G. 2. e. 27. t. 12, at to 
tettentkrraieidmg tobmrnorde$inyikek«mtet,9i;e,ife, o/mmtUr 
mamifaeimeny tmiett they compfy witk the demandt tfiMr wtrk* 



Htdktmtni for tending a teiier fkrtateidng to aeemte ike partjf rf 

a crime* 

Cmmneneemunt, at ante, p, 340, to the *] knowini^y and un- 
lawftdly did send [or dcliTcr to one J. N.] a certain letter in 
writing [or paper writing] withoot a name [or with a certain 
name, to wit, the name of J. S., or with a fictltioos name, U.^ 
wit, the name of J« P.] therennto subscribed and rigned, direct- 
ed to one J. N. by the name and descripUon of Mr. J. N., 
tiireateninff to accuse t^e said J. N. of a certain crime punish- 
able with death [Iranuptrlff/Mft, ptUory, or other itffiunoat pumtk" 
ment']f to wit, the crime of murder, [or at the futrport tf tkt. 
kitcr may fte], with a riew and intent to extort and gidn 
money [goods, wares, or merchandizes] from the said J. N.» 
so tliereby and tlierein threatened as aforesaid ; and which said 
letter b as follows, that la to say [here tetouttAe letter verbm^ 
Urn] : against the form of the statute in such case made and 
prorided, and agdnst the peace of our lord the King,his crown, 
and dignity. 

fine oimI hnvritornmniity or whippings or traneftortatkm for 
teoen yeart, 30 G. 2. c, 24. «. 1. ^nd ike tiat, 52 G. 3, c. 64. 
«. 1, ertendt this act to caset where the view or intent it to extort 
a bond, biO of exchange, bank note, prondstory note, or other «ew- 
rHy/or tkepaymeni of money, or any warrant or order for thtr 
waymeiU t^ money, or delivery or irantfer ofgaodt, or other vahm^ 
Uetkimgt, 
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Ttoduoe the letter, and prove the lending it, or the deli* 
Tery of it (knowing its contents), as itated in the indictment. 
Set mUe, p, 340. And prore, either dixectly or from drcom- 
•tancesy that tida was done with the yiew or intent mentioned 
in the indictment, if it do not raffidently appear from the letter 
itaelll Where the intent laid waa to extort money, and the 
intent proved was to extort a bill of exchaitte, it was holden a 
!&tal yarianoe. R, y,Afi^, 2 Buiy P. C. 1118. In order to 
profe the intent, other letters recdved by the proaecntorfirom 
the same defendant upon tiie snbfed, may be given in evidence. 
SeimUe9p.6fi.$9. 



Sbct. 6. 

LIbeL 
IntSdmaUjbr a UM. 

Middlesex, to wit : Tlie juron for our lord the King iqpon 
their oath present, that J. S., late of the parish of B. In the 
coonty of M., schoolmaster, contriving, and mdawfolly, 
wickedly, and malicionsly intending to hurt, injure, vilify, and 
pNjiadice one J. N., and to deprive him of his good name, 
fiune, credit, and repntation,and to bring bim into great con- 
tempt, scandal, infiuny, and disgrace, on the third day of May, 
in the third year of the reign of our sovereign lord Geor;p the 
fourth, with force and arms, at the iMtrish aforesaid in the 
county aforesaid, unlawfully, wickedly, and maliciously did 
write and publish, and cause and procure to be written and 
published, a certain false, scandalous, and malicious libel, in 
the form of a letter, directed to the said J. N., [or if the pub- 
RcaHoH were in mttm other mowwr, omit the wonit, ** m tke/brm," 
^jfc. ] containing divers felse, scandalous, and malidous matters 
and things of and concerning the said J. N., and of and cou. 
ceming [jSfe* kert iuteri titch of the tulffecto of the Ubei, at it may 
be tueeumr p to rrftr tobff the i nn ne ndoe^ in totting out the Ubd; 
toe emtot p, 288, 289] , according to the tenor and effect fol- 
loiring ; that is to say \hert tet out theUbely together with tuch 
immendiee at wiay be meeettary to reader itintelUrible, See ante^p, 
288,289,285]: to the great damage, scandal and disgrace of 
the said J. N., to the evil example of all others in the I&e case 
offending, and agmnst the peace of our lord the King, his 
crown and dignity. 

FUe or itapr iiiu nent, or both* 



M LiteL 

Before we eaonder Uie eridenoe in tliis case, it may not be 
uuieGenary to notice shortly the law reUtiye to libels against 
priTate indmdnals : we have already noticed seditiona libels, 
(m/e^ A. 285), blasphemoos Ubeb (mie, p. 294), and fibels 
reflecting on the administration of justice (ante, p. 329) • 

A nbel, in the sense under which we are now to consider it, 
is a malicious defamation of any person, made public by either 
printing, writing, signs, or pictures, in order to proroke Um to 
wrath, or expose him to public hatred, contempt, or ridicule. 
In considering what writings are libellous, it may be neoes- 
saiv to premise that whererer an action will Ue for a libel, 
without laying special damage, an indictment will also lie. 
Also, whereTer an action will lie for yerfoal slander, without 
lajring special damage, an indictment will He for the same 
words if reduced to writing and published. But the oonrcrse 
of this latter propomtion will not hold good; for an action or 
indictment may be maintained for words written, for which an 
action could not be maintained if they were merely spoken. 
TThmrUy v. L»rd Ktrry^ 4 TVmn/. 355. As, for instance, if a 
man write, or print and publish of another,that he is a scoundrel 
{J*JntoH y. Stuart, 1 7*. A. 748), or rillain {BHi ▼. Sterne, 1 B» 
if P. 331), it is a Kbel, and punishable as such ; although, if 
this were merely spoken, it would not be actionable without 
special damage. 2 H, Bl, 531. But no indictment will fie for 
mere words, not reduced into writing, 2Snlk» 417. 8 A/btf. 
125, unless they be seditious (see ante, p* 293), blasphemous 
(ante, p. 294) , grossly immoral, or uttered to a magistrate in 
the execution of his office (ante, p. 330), or uttered as a chal* 
lenge to fight a duel, or with an intention to proroke the other 
party to send a challenge. See ante, p, 337<'*339. 

1 . An action will lie (without laying special damage) for all 
words spoken of another, which impute to him the commission 
of some crime punishable by law, such as high treason, mur- 
der, or other felony (whether by statute or at common law), 
forgery, perjury, subornation of perjury, or other misdemeanor; 
or even an offence punishable merely by the custom of some 
particular place, if the words be uttered there. Com, Dig, Ac- 
tion on the case far defamation, D, 1^10. F, 1^7, 12^18. and 
see 3 fTils, 186. 2 fF, BL 750. 959. Cowp, 275. 2 WUs, 300. 
6 T, R, 694. 9 East, 93. 5 Id, 463. 2 New Rep, 335. 4 Price, 
46. 7 Taunt, 431. But words imputing to a man an act, 
which (however immoral) is not punishaUe criminally by law, 
cannot be made the subject of an action. See Com. Dig, ubi 
supra, F, 20. 3 WiU, 187. 2 W, BL 750. 5 Bur, 2698. 6 7*. 
R, 691. 

2. An action will lie (without laying special damage) for all 
words spoken of another, which may have the eifoct of ex> 
eluding him from society : as, for instance, to charffe him witb 
having an infectious discease, such as leprosy, the venerea^ 
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diteuey the itch, or the like. Com, Dig, AcHm on the etuejhr 
d^amathnf D. £8, 29. F. 11, 19. 2 Bur, 930. But chaiving 
him wiihr having had a contagioos diseaae, is not actionable ; 
for as this relates to a time past, it is no reason why Us 
society should he avoided at present. 2 T. R, 473. 

3. An action will lie (without laying special damage) for 
writing and publishing any thing of a man, which renders him 
ridiculous, 2 WUt, 403. 1 FT. Bl, 294, or contemptible. Lord 
Chtrchm ▼. Hunt, 2 Bam. ^ Aid, 685. 

4. An action will lie (irithout laying special damage), for 
words of a man, which may impair or hurt his trade or liveli- 
hood : as, for instance, to call a tradesman a bankrupt, a 
physician a quack, or a lawyer a knave, or the like. Ftnek. L, 
186. Stt tie several caaee in Com. Dig, uii ntpra, D. 212—27. 
F. 9, 10. 2 JF. BL 750. 3 Wilt. 187. 59. 2 Starh. N. P. Rep. 
245. 297. 4 Etp. 191. 3 B. ^ P. 372. 2 Sir. 898, Fitfg. 121. 

5. Writings vilif^^g the characters of persons deceued, are 
Ubels, and may be made the lutject of an indictment ; 5 Cb. 
125 a. ; but the indictment in such a case must charge the li- 
bel to have been published with a design to bring contempt on 
the fomilv of the deceased, or to stir up the hatred of the 
King's subjects against them, or to ezdte them to a breach of 
the peace, R. v. Topham, 4 T, R. 127, otherwise it cannot be 
maintained. 

6. Writings which tend to degrade, revile, and defame per* 
sons in considerable situations of power and dignity in foreign 
countries, may be proceeded upon here as libels, and the wri- 
ters, publishers, &c. punished ; particularly when such writing 
liave a tendency to interrupt die pacific relations between the 
two countries. Per Lord EUenborough m R, v. Peltier, HoU, oh 
IJbelf 7B, &c. In the case just dted, an information was filed 
against Peltier, for a libel on Negsokon Buonaparte, then first 
consul of the French republic ; ismd the defendant was con« 
victed. See also R.r. D'Eon, \W. Bl. 517. 

7. And not ooly are libels upon indiriduals punishable by 
indictment, but writings also reflecting upon bodies of men, 
without mentioning any one in particular, are likewise punish- 
able as libels, if tley tend to stir up the hatred of the King's 
subjects agunst the members of the body ffenerally, or to ex- 
cite the individuals composing the l>ody to a breach of the peace. 
R,y. Osborne, 2 Barnardistom, 138. 166. 

Having now treated of the matter of a Ubel, it remains to 
say a few words upon the manner or form in which it is ex- 
pressed. It is immaterial whether the libel impute crime, &e. 
to the prosecutor, in a direct manner, or indirecUy by such 
hints or modes of expression as are likely to convey the in- 
tended meaning to the persons to whom the libel was pub- 
lished ; taking the words in the same sense in which the rest 
•f mankind would oriffinarily understand them, it is for-tbc 



us 

jnrf to uj wlietiier in Uidr ndndiitcoiiTieyB the idea impatei]. 
3 7*. A. 206> perBmUerJ. Therefore when one man said of 
another tliat hia *<ehancterwasinfiunoas; tiiat delicacy for- 
bade him from brfaiging a direct chaige, bnt it was a male 
child who complained to liim :" inch wordt were nnderrtood 
to mean a diazge of onnainnd practicee, and to be tnffidentiy 
certain in themaelfesy without the aid of an innoendo. Wbol^ 
notk ▼. MembtPSt 5 Eini, 463. So, if a man were to write or 
UJ of J. N.y *' there is a rest difference between my character 
and liis ; I nerer robbed my master," or the like : itwooldbe 
the same as if he had (Urectly chai]gped J. M. with haying rob- 
bed his master. See 2 Le», 150. 1 Femi, 276. Com, Dig, 
AciUm en the etuefer dffamatioHt E. 8. And the same, where 
the imputation is conreyed obliquely. Id, E, 1, or indirectly, 
ItLB,7, or by way of question, M, E, 2, coijectnre. Id, JS. 

3, or excliimation. Id, iS. 6, or by irony, 1 Hmok,^ e. 73« ». 

4, ortiie like. So, a defamatory writing* ezfvressing one or 
two letters only of a name, is as much a Cbel, and punishable 
as such, as if it expressed the name in full, if it appear evident 
upon the face of the libel, from context, &c., what name waa 
meant, 1 Hawk, e, 73. «. 5, or if it appear fh>m the evidence 
of persons acquain t ed with the parUes, what person was meant, 
by such initials or letters. 

ji* to the farm of the indictment for Sbel generally, tee ante, 
9. 287-^289. 

Evidence, 

Prove the offence, in the same manner as directed ante, p, 
289'-<292. If the libel reflect on the character of a public 
officer or professional man, as such, it is not in general neces- 
sary to prove his appointment to the office, or admisrion to the 
profesrion, because that is almost in all cases either directly 
or impliedly admitted by the libel itself i See4 T,Il. 366. 
I New. Rep, 196, 208 ; proof that he was in the habit of act- 
ing as such officer or professional man, would in that case be 
siSicient : but if the eflect of the libel be to charge the prose- 
cutor with having acted as such officer or professaonid man 
without a legal appointment, as, for instance, if a man libel a 
physician by calling him a qnack, it seems necessary to prove 
the appointment or admission. See Smith v. Tajftar, 1 New 
Rep, 196. 

Ill addition to what has already been mentioned, as to evi- 
dence upon-the part of the defendant, in cases of libel (enle, 
j9. 292, 293} , the defendant, in the case of a libel against an 
individual^ may prove ^that the alleged publication of the 
matter complained of as liliellous, was merely a communication 
in confidence, and without malice : as, where a master gives 
a correct character of a servant, Bui, iV. P. 8. 4 Bur, 2485. 
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\T.tL UOy wliire % ndfl^boor gifies wbat he eonedm to 
be a comet ehanetnr of ue eredit and solTency of % tradei- 
man, BuL N. P. 8, or wheie a client makes confidential re- 
pteaintationi iijvrloaa to an attorne^a profetrional character^ 
in die management of certaln.eoncerns, to other persons who 
are jotntly interested in them with the dient» 1 Camp, 2127, or the 
lilDB. AbOy if a writing, ahhongh ii^urioos to anotiier's cha- 
ractery be published, not malidooalj or with intent to injure 
his chaimeter, bnt homSt fiie for the pu rpose of inyestigatlng a 
UtX in wliich the party making it is interested, it is not liM- 
loos. S§e DdooMf t. J«Mf , 4 Etp, 191. Bromn t. Crwrn^^Statk. 
M P. C. 297. A. ▼. Bugkf, Andr. 229. 

Tlie defendant, howmr, cannot set up the truth of the 
libel, as a defence to the indictment ; anity p, 293. 5 Co. 125 i. 
R, ▼. Bmrht, 7 T. it. 4. 1 Hawk. c. 73. #. 6 ; nor will he be 
permitted to allege it eren in mitigation of pnnislmient* Aute, 
/.293. 

Imdktmmifir a UMupon tm attorney * 

Ibfiddlesex, to wit: Tlie jniors for our lord the Kimp upon their 
oath present, tliat J. N. gentleman, at the time of publishing 
tlie fidse, scandalous, malicions, and defiimatoiy Hbel lier^- 
sfter mentioned, was, and long before and fiom tlience 
hitherto liath been, and still is, one of the attomies of the court 
of our lord tlie King before the King himself, andin the office, 
practioe, and business of an attorney, hath been during all 
that tiflAC retained and employed by divers sulijects of this 
realm, to jMosecute and defend for them, as their attorney, 
agent, and solicitor, divers suits and businesses in the said 
court, and in otiier his Bfijesty's courts at Westminster and 
elseiHiere, and also to do and ncffotiate other aAurs and busi- 
ness as such attomevy to wit, at tibe parish of B. in the county 
of M. ; and the said J. N., during all that time, hath acted in 
the most feir and honourable mannerin the exereiae of Ids said 
profession, to wit, at the parish aforesaid in the coun^ afore* 
said. And that also before the publishing of the said falie, 
scandalous, malicioua, and defematoiy libel hereinafter men- 
tioned, to wit, on the third day of May, in the third year of 
the reign of our sovereign lord George the fourth, at the pariah 
aforesttd in the county aforesaid, the said J. N., was, in his 
business and profession of an attorney, employed and retained 
by one A. C. to commence and prosecute a certain suit and 
action at law upon the behalf of the sud A. C. against one J. 
S. for the recovery of a certain sum of money then and louff 
before due and owinff to the said A. C. from and by the said 
J. S., and then lemunlng unpaid ; and the said J. N., in pur- 
suance of the instructions he then and there received from the 
said A. C in that behalf, and of lus retainer as aforesaid, dkl 
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tben and tbere commence and pneecnte tfaendd ecdon tgaanst 
the Mid J. Sm as in duty lie was boond to do ; but tlie said J» 
N., in the prosecution of the said action* so hs from acting 
wiUi any unnecessary severity towards the said J. S.« on the 
contrary thereof, then and there acted towards him tiie sud J. 
S. in as lenient a manner as was consistent with his daty aa 
attorney to the said A. C. as aforesaid. And the jniors arare- 
said upon their oath aforesaid do forther present, tiiat the sud 
J. S., late of the parish aforesaid in the ooonty aforesaid, gro- 
cer, well knowing the premises, but contriving, and wickedly, 
malickrasly , and unlawfiilly intending to aggrieve and vilify the 
said J.N. , and to injure him in his ffc«d name, fune, and credit, 
and to bring him into public scandal, infiuny, and disgrace, witli 
and amongst all his dients and neighbours, and other good and 
worthv subjects of this kingdom, and also to injure the said 
j. N. m his said buriness and profession of an attorney, and to 
cause him to be esteemed and taken to be a negligent and cor- 
rupt practiser in his said profession, and to be a person not fit 
to be hitrusted and employed therein, afterwards, to wit, on 
the tenth day of May, m the year last aforesaid, with force and 
arms, at the parish aforesaid in the county aforesaid, falsely, 
wickedly, and maliciously did write and pubfish, and cause 
and procure to be written and published, in the form of a let- 
ter directed to the said A. C, a certain false, wicked, malici- 
ous and scandalous libel of and concerning the said J. N., and 
of and concerning his conduct in his business and profession of 
attorney, and of and concerning the said action so commenced 
and prosecuted against the said J. S. by the said J. N. for and 
as the attorney of the said A. C. as aforesud, and of and con- 
cerning the conduct of the said J. N. as attorney in the said 
action, according to the tenor and effect following ; that is to 
say [hert set out the fibelt uriik tuck immendM at may be neeet* 
sary ; see ante, p, 288, 289] : to the great scandal, infamy, and 
disgrace of the said J. N., to the evil example of all others in 
the like case offending, and against the peace of our loid the 
King, his crown and dignity. 
jO to tAeevidence, see ante, p. 346, 289—292. 

Indictment for hanging a num in efigy, 

Conunencementf as ante, p, 343.] in the county afoiesaid, 
ialsely, wickedly, and maliciously did make, and cause and 
procure to be made, a certain gibbet and gaUows, and also a 
certain effigy or figure intended to represent the said J. N. ; 
and then and there unlawfully, wickedly, and maliciously did 
erect, set up and fix, and cause and procure to be erected, set 
up and fixed, the said gibbet and gallows, in a certain yard and 
place near unto a certain common highway there situate, called 
■*< * ' f and near to a certain ferry called Hie Horse Feiif^ 
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nfhett &e said J. N. was used atid accustomed to ply iu the 
way of his trade and basiness of a waterman ; and then and 
there unlawfully, wickedly, and maliciously did hang up and 
suspend, and cause and procure to be hung up and suspended, 
the said effigy and figure to and upon the said gibbet and gal- 
lows, with the name of the said J. N. inscribed on a piece of 
wood affixed to the said effigy and figure, together mtn divers 
scandalous inscriptions and derices affixed upon and about the 
same, reflecting on the character of the said J. N. ; and did 
then and there keep and continue, and cause and procure to be 
kept and continued, the said gibbet and gallows so erected and 
set up as aforesaid, with the said effigy and figure hung up and 
suspended to and from the same, as aforesaid, together with 
the sereral inscriptions and devices aforesaid, so affixed* as 
aforesaid, for a long space of time, to wit, for the space of 
four days then next following, and during all that time unlaw- 
fully, wickedly, and maliciously did then and there publish and 
expose the said gibbet and gallows, with the said effigy and 
figure thereon, to the sight and view of divers good and worthy 
subjects of our said lord the King, passing and repassing in and 
along the highwav aforesaid : to the great scandal, infamy, 
and disgrace of the said J. N., to the evil example of all 
others in the like case offending, and against the peace of onr 
lord the King, his crown and dignity. 

Evidence, 

Prove the hanging in effigy, as described in the indictment ; 
and prove that the figure was intended to represent the prose- 
cutor. Give also, if necessary, evidence of circumstances, 
from which the jury may presume malice upon the part of the 
jdefendant. See ante, p, 290. 69. 
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CHAPTER IV. 
Of meet agakui Public Trade. 



Skct. 1. Smmgg&ngm 

2. FbresiaiSng, regratiMjf, engrouing* 

3. SeAieiMg mrtuU to leave the kiBgdem. 



Sbct. !• 
SmaggUng. 



Jmikiment fer being armed and ottenMed far the pHrpe$e of at" 
eieting in rmuUng uneiutonudgoodt, 8fe. 

Kenty to wit : The jnran for our lord the IQng upon their 
oath pmenty that J. 8. late of the parish of B. in the coiu^ 
of K., labourer, J. W. late of the same, mariner^ and £. W. 
late of the same, labourer, together with divers odier evil dis- 
posed persons to the jurors aforesaid unknown, to the number 
of three or more, on the third day of May in the third year of 
the rdgn of our aorereign lord George the fourth, within 
Great Britain, to wit, at the parish aforesaid in the county 
aforesaid, being armed with fire arms, and other offennve 
weapons, to wit, with guns, pistols, swords, and daggers, then 
and there feloniously and unlawfully were assembled and ga- 
thered together, in order to be aidmg and assisting * in the 
illegal running, landing, and carrying away of certain uncus- 
tomed goods Xor certain prohibited goods, or certain goods lia- 
ble to pay certain duties, and which said duties were not then 
paid or secured] : against the form of the statute in such case 
made and provided, and against the peace of our lord the King, 
his crown and dignity. 

Felony^ death, 52 O. 3. c. 143. s, 11. 7%e venae may belaid 
in any county. Id* Indictments for being tanned and aeeemMed 
in order to be aiding and atsisting in doing other acts mentioned in 
the statute, may readily be frmned from the above precedent, by 
stating each act immediately after the above *, 

Evidence, 
Prove that the defendants, or some of them^ together with 
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other persons anknown, to the number of three at lesst» were 
essemUed and armed as stated in the iodictiiient Amitance 
between the indictment and eridence as to the kind of arms 
with iHiich they were armed, does not seem to bematorial ; if 
it be proved that the defendants were armed either with ** fire 
arms," or snch other '* offiensiTe weapons" as are within the 
meaning of tiie act, it should seem to be sofficient. And in 
J7. T. Cotanty 1 Uach^ 342, 343 ii., the court held that not only 
guns, pistob, daggers, and other instruments of war, but also 
bludgeons (properly so caUed), dubs, and such other things as 
are not in conmion use for any other purpose but as weapons, 
are within the meaning of the act. See R, r. IhOcldnionf 
I Ltachf 342. A conm&on whip, howerer, has been holden not 
to be an offeosiTe weapon within the act. R. r, Fletcher ^ 
I £ewA, 23. Also, if in the heat of an affray, a man catch up 
a hatchet accidentally, this is not within the meaning of the 
statute. R, r. iKoie, 1 Leach, 342 n. Also, to bring the case 
within the statute, it must appear that the parties had delibe- 
rately assembled, for the purpose charged in the indictment. 

The purpose for which the defendants assembled, is.proved, 
either expressly, by the evidence of an accomplice or the like ; 
or impliedly, byevidence of circumstances firom which the jury 
may (airly presume it. 

Imliciment/or oeeitHng m the nmniHg of uncmtomed goode. 

The tame ae the but precedent, except that instead of the wtirds 
<* were assembled and gathered together in order to be aid- 
ing and assisting," you insert these words ** were aiding and 
assisting, and then and there feloniously and unlawfully did aid 
and assist" in, Sfc, 

felony, death, 52 O, 3. r. 143. f. 11. See the last precedent. 
See ttat, 8 O. 1. c. 18. s. 6. 9 O. 2. c. 35. #• 13. 19 G, 3. c. 
69. s. 9, 12. 

Evidence, 

Prove that the defendants, or the defendants and others, to 
the number of three at least, armed as mentioned in the evi- 
dence under the .last precedent, were aiding and sssisting in 
doing that which is cha^gfed against them by the indictment, as, 
for instance, in running or landing uncustomed goods, &c. 
Reasonable proof must l^ given of the goods being uncustom- 
ed ; that is, evidence must be given of some facts or circum- 
stances from which the Jury may fairly presume it. See R, v. 
Sheiley, 1 Leach, MOn. andsee 12 O, I, c. 28. s, 8. 

Indictment for shooting at a ship belonging to his Mt{}esty*s navy» 
Kcnt| to wit : Hie jurors for our lord the King upon their 
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oath preient, tlut J. S./ late of the perbh of B. in the ooonty 
of K., mafi]ier» bdng an ertt dinoeed person, on the thhrd daj 
of Mhj, in the tMrd year of the reign of oar aoTereign lord 
Geoife the fonrth, felonioiiiijr and maficioailj did shoot at 
and upon a certain sMp and vessel [or hoat] belonging to his 
said BiaJestT's nary, [ar in the senrioe of the cnstoms er ex- 
cise], called The  , the said ship and Teasel being then 
within the limits of a certain haibonr ipori er ertek} of Great 
Britain called ■, to wit, at the parish aforesaid in the 
county afncsald : against the form of the statnte in soch case 
made and prorided, and against the peace of oar lord the King, 
his crown and dignity. 

/Umy, Aaik. 52 (?. 3. e. 143. «. 11. The ffem»mafheUM 
in My coiMiy. Id, and ue 48 (7. 3. c. 84. », 8. The tttOmt* 
aiio expretefy ertende U ihu e§^nee ifeemmitUd on the Ugh seas 
within 1 00 mOesfnm the toast of Great Britain or Ireland, An 
indtettnent on the same section tf the statnte^ for shooting aty matm^ 
imgfOrdangeroashfUHmndlmg sanoficerofthsarmjf or na»ifj or amy 
person acting in his aidf whilst in the execution rf his AUy under 
any act reiating to the customs or esHse, may readiiy he framed 
from the above preeedentm 

Evidence, 

ProTS that the defendant shot at the ship or yessel, &c. 
mentioned in the indictment ; the malice will be presumed, 
until the contranr be shewn npon the part of the defenduit. 
Prove also that the vessel in qoestion belonged at the time to 
his Majesty's navv, or was in' the service of the customs or ex- 
cise, as stated in the indictment ; which may be done, it should 
seem, by parol testimony, withimt any documentary evidence. 
And prove that the vessel, at the time, was within the limits 
of the harbour mentioned in the indictment. 

Ittdictmettt for lighting afire on the coast, as a signal to a smug-^ 

gUng vessel, 

Kent, to int : The jurors for our lord the King upon their 
oath present, that J. S., late of the parish of B. in the county 
of M., labourer, being an evil disposed person, on the third 
day of May, in the third year of the reign of our sovereign 
lonl George the fourth, between the hours of nine and ten in 
the evening of the same day, within six miles of a certain part 
of the coast and shores of Great Britain, to wit, at the parish 
aforesaid in the county aforesaid, did ulilawfully make andaid 
and assist in making, and was then and there unlawfully pre- 
sent for the purpose of aiding and assisting in making, a cer- 
tain light, fire, flash and blaze, for the purpose of making and 
giving a irignal to some person and persons to the jurors afore- 
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Mid ttakttown, oo board a certain smaggliag ship and vesiel 
[or boat] there being, to wit, at the parish aforesaid in the 
county aforeaud : against the form of the stHtote in sach case 
made and provided, and against the peace of oar lord the King, 
his crown and dignity. 

Fine 100/., or imprisanment and hard (abwtr far a term noi 
exceeding a fear, 4/ (?. 3. test. 2. c. 66. #. 34. The quarter 
segMomt have cognixaneeof the offence, R, r. Coch^ 4M. if S,7l, 

Evidence, 

All the iNTosecutor has to prore, is, that the defendant 
lighted the fire, or was present aiding and assisting in doing 
so, in some part of tlie county, within six miles of the coast. 
It b not necessary for him to prove that any smnggling vessel 
was in fiact within tight, or hovering off the coast, at the time ; 
and it is for the defendant to prove (if he can) that the fire, &c. 
was not lighted with the intent charged in the indictment. 47 
0. 3. mt. 2. c. 66. s, 34. 



Sbct. 2. 
FbirettatUng, regrating, engroeeing. 

Indictment for foreetaUing, 

Ikfiddlesex, to wit: Hie jurors for our lord the King upon 
their oath present, that J. S » late of the parish of B. in the 
county of M., labourer, on the tliird day of May, in the third 
year of the reign of our sovereign lord George the fourth, at 
the parish aforesaid in the coun^ aforesaid, unlawfully did 
buy, and cause to be bought of and from one J. N., tliree hun* 
dred pounds weight of cheese, for the sum of tliree pounds ten 
shillings, as he the said J. N. then and there was coming to- 
wards London, to wit, to a certain market called Leadeoliall 
Marlcet, in London aforesaid, to sell the said cheese, and 
before the same was brought into the said market where the 
same should be sold : in contempt of our said lord the King 
and his laws, to the evil example of all others in the like case 
oflfending, and against the peace of our lord the iUng, his 
crown and dignity. 

fine or imprisonment, or both. Thie qfinee it described by 
Stat. 5 & 6 Ed. 6. c. 14, to be the bitying or contract ittg for any 
merchandiu or victual cofning in the way to morhet ; or dissuading 
persons from bringing th^.ir goods or provisions there i or per* 
iuading them to erAance the price when there. 
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Pirofe the parchMe of tbe cheese, aa stated in the indict- 
ment; the quantity b immaterial. And prove that it was 
pmrchased on the way to the market, and before itarrired 
there. 

hidieimaUfor rtgrmHmgm 

CvmrnemcemeMtf as in the tati jirMcdbU.] in the county afore- 
said, in a certain market there called ■, did boy, ob- 
tain, and get into his hands and posses^n ten geese, thirty 
ducks, and eighteen drakes, of and from one J. N., for the 
sum of four pounds and nine shillings, (the said geese, ducks, 
and drakes, then being brought to the said market by the said 
J. N. to be sold) ; and afterwards, to wit, on the day and year 
aforesaid, he the said J. S., at the parish aforesaid in the 
county aforesaid, in the said market there [or in a certain 

other market called , situate within four miles of the 

market aforesaid, to wit, in the parish of — — in the county 
aforesaid] , unlawfully did regrate the said geese, ducks, and 
drakes, and sell the same again to one A. C. for the sum of 
five pounds : in contempt of our said lord the King and his 
laws, to the evil example of all others in the like case offending, 
and against the peace of our lord die King, his crown and 
dignity. 

Fine or imprisommeftt, or both» TkU ofenet U detcr&ed hf tUd, 
5 & 6 Ed. 6. c. 14, to he the buying of com or other victuni in 
any market ^ and Ming it again in the tame marhet^ or in any 
other wuirhet wiihmfiur milee thereof, 

Etfideneet 

Prove the purchase and resale, as stated in the indictment. 
A variance between the indictment and evidence in the num- 
ber of geese, &c. or the price at which they wero bought or 
resold, does not seem to be material. Nor does it appear to 
be necessary, to constitute the offence, that the defendant 
should have derived profit from the resale* 

I  

I Indictment fir engrottkng* 

Commencement f aa ante, p, 353.] in the county aforesaid, 
unlawfully did engross and get into his hands, bv buying of 
and from one J. N., fifty quarters of wheat, to tne intent to 
sell the same again for lucre, gain, and profit : in contempt of 
our said lord the King and his laws, to die evil example of all 
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Others in the like case offending, and against the peace of our 
lord the King, his crown and dignity* 

fbte or tm^ritoimunif or both, TVtu ofenct if deterHed by 
atat. 5 & 6 EH. 6. e. 14, to be tkt geUing into one's potaeuionf or 
bnying^ up of com or other dead victual^ with intent to tell it 
egnn* 

Evidence. 

Prove the porchase ; and prove the intent, either by the 
defendant's admission, or by proofof his baring actually resold 
the com, or by proof of some otiier circumstances from which 
the jury may presume it. 



SscT. 3. 



Enticing artifictre to leave the hingdem, 

Middlesex, to wit : The jurors for our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., labourer, on the third day of May, in the third 
year of the reign of our sovereign lord George the fourth, at 
the parish aforesaid in the county aforesaid, unlawfolly^^ 
contract with and entice, and endeavour to persuade, solicit, 
and seduce one J. N., a manu&cturer, workman, and artificer 
of and in hron, steel, and brass, then and there being, to go out 
of this kingdom into a certain foreign country called France, 
and which said foreign country was not then within the do- 
minion of, or belonging to the crown of Great Britain ; against 
the form of the statute in such case made and provided, and 
against the peace of our lord the King, his crown and 
dignity. 

500 /. Jhe and a year's in^^risonment,/or the first ofenee t and 
1000/. fine and two years' imprisonment for the second. 23 G. 2. 
c. 13. s. 1. The words in the statute are **anymamfiKturer, 
worhman, or artificer of or in wooi, mohair, cotton, orsilh; or 
^ or in any manufactures made up of wooi, mohair, cottom, or 
sithi or any of the said materials mixed one with another t or 
of or in iron, steel, brass, or any other metal t or any doch* 
maker or watchtnaher; or any other manufacturer, workman, 
or artificer of or in any other if the manufactures ef Great 
Britain or Iretand, of what nature or hind soever.*' See 22 G. 
3. c. 60. #.1, as to persons employed in the printing of caH" 
coes, 8fc, or in making blocks, tools, ^. : 25 G. 3. c. 67. s. 6, 
as to persons employed in mtJdng tools or utensils fir the iron 
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Entking art(/ker$ i» itmrn the kingdom. 



or sUel wutmfmcham i mnd 39 0, 3. e. 56. #. 8, at to penoma 
engaged in coltieries. 



Prove that the defendant contracted with, or endeavoured to 
entire or ledoce J.N- to go to France | and prove that J. N. it 
a manu&cturer or workman, &c. as described in the indict- 
ment. Prove also that the prosecution was commenced within 
twelve months after the offence committed* 23 G. 2. o, 13. t. 2« 
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CHAPTER V. 

Oftncu againtt pubSe poUce and §commy. 

Sect. 1. Bigamjf, 

2. Cemmon muanee, 

3. Opem and noiarhat kaedneu, 

4. Gaming. 

5. Q^fenettrelaHngtogame, 
6« Taki$tg up deadbodiet, 

7, DiUarUng jmbUc wartkip, 

8. R^utinf to txecuit a public a^ke. 



Sbct. 1. 

Bigamy. 

In^ctmenifir Ugamy, 

Middkaez, to wit : The jaron for oar lord the King upon 
Aeir oath present, thnt J. S., late of the parish of B. in the 
county of AL, labourer, on the first day or Apiil, in the first 
year of the reum. of our sovereign lord Geoige the fourth, at 
the parish of & in the coonty of D., did marry one A. C, 
spinster, and her the said A. then and tiiere had for his wifo ; 
sod that the said J. S. afterwards, and whilst he was so mar- 
ried to the said A. as aforesaid, to wit, on the third day of Mav» 
in the third year of the reign aforesaid, at the paiish of P. in 
the ooonty of O., fblonioittiy and unlawfoUy did marry and 
take to wvk one M. Y., and to her. the said M. was then and 
there married, the said A. his former wifo being then aUre : 
agdnst the form of the statute in such case made and proTided, 
and against the peace of our lord the King, hia crown and 
dignity. And the jurors aforesaid, upon their oath aforesaid, 
do further present, that the sidd J. S., afterwards, to wiL on the 
first day of August in the year last aforesaid, at the said pailih 
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of B. ia the eomitf of M. aforesaid, was apprehended and 
taken for the ftlony aforesaid. 

Fdmrn^ 1 J^. I. c. 11. «. 1, fmiu h tibk tu grmd mr peHiknr^ 
cmtf, 35 G, 3. r. 67. #.1. T%e veme mmy be laid in tie fmnty 
where the defauUaa wmt iqiprdketutedf in tkeeitmenuamerni tfthe 
ffenee were cemnmtted in that cmmijfs 1 «/*• 1. e. 11. «. 1 ; er if 
mof he laid in the cMoUf in which the effemx (that ie, theeeeemd 
marriage) was coauaitted. 1 Habf 694. Heaeef when the vetme 
it laid iM the eomUy where the defimdant was apprehended, no ad" 
nantage eon be had ^ toau or ail the facte (with the exception of 
the defendanft appreheneion) being Itdd in a foreign coimly. 

Emdeneeonihepart ^theprotecaHon* 

1. The marriage between the defendant and A. C, most be 
prored. Hie time at which it was celebrated, is immaterial ; 
and whether celebrated in this country or in a foreign ooonti^ 
is also immaterial. 1 Haky 692. 

If celebrated abroad, it may Im proved by any person who 
was present at it ; and such circumstances should also be 
proved, from wluch the jury may presume that it was a ralid 
marriage according to the laws of the country in which it was ce- 
lebrated. Proof uat the ceremony was p er fo rmed by a person 
appearing and oiBciating as a pnest, and that it was uodei^ 
stnod by the parties to be the marriage ceremony according to 
the rights and custom of the foreign country, would be suffici- 
ent presumptive evidence of it, we R, v. inhabitanie ofBramp^ 
«M, 10 Eatt,2B2f so as to throw upon the defendant the onus 
of impugning its validity. 

If celebrated in this countr}', it may be proved by the pro- 
duction of the register of the marriage, or an examined copy of 
it, together with some proof, either direct or presumptive, of the 
identity of the parties ; ante, p, 87 ; and if the marriage were 
by lioenoe, and it appear that either of the parties were a 
minor at the time, the prosecutor must further prove that the 
marriage was solemnised with the consent of tlie father, guard- 
ian, or mother of the minor, according to stat. 26 <r. 2. c. Z^. 
9, 11. R, V. Bridgwater and R, v. Butler, 1 Raeeel, 294. Per 
Baglof, J, in Smith v. ilttfoii,.l PhUUmore, 287. Or, the 
marriage may be proved by some person who was present at it: 
bat then, it should seem, evidence must be given of banns re- 
gularly published, or of a licence ; and, if the marriage were 
Sy lieence, that the parties were of age ; or gander age) that 
the marrii^ was had with the consent of die fother of thie mi- 
nor, or of the guardian if die fother irtHee dead, or of the 
modier if there were no guardian, or of a goar^Ban appointed 
by the ^onrt of chanceiy if the modier were dcid. In foci » 
vaBd marriage must be proved ; Per BeofUy, J* in Smith v.. 
Nneen, 1 PhtUimore, 287 ; the law will not piesmne ilia eaiea 
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of bigamj, as it will in ciiril cases. Id. See 26 O, 2. e. 33. It 
maj be necessary to add, that the manriag^es of jews and 
quakersy where both parties are jews or qnakers, are ex- 
cepted oat of this marriage act ; nor does it extend to mar- 
riages beyond seas, or in ScotUnd. Id, s. 18* See om to Scotch 
numiages, lUertou r. IldertoHj 2 If, Bl, 145. Cromptonr, 
Bearen^t Bui, N. P, 1 13. md eee as to marriages of Ukgi- 
HmaU ekUdren by Ucencip in England, Prieetiey r, Hvgketf 
11 Bait, 1. 

Proof, however, of a marriage which is voidable merely, as 
for consanguinity, or the like, will support an indictment for 
bigamy. 3 Itut, 88. But it is otherwise, if the marriage be 
not voidable merely, but vend : as, for instance, if a woman 
marry A., and, in the life time of A., marry B. ; and afterthe 
dMtih of A., and whilst B. is alive, she marry C. : she cannot 
be indicted for bigamy in her marriage with C, becanse her 
maitiage with B. was a mere nullity. 1 Haie, 693. So the 
marriage of an ideot, or of a lunatic not in a lucid interval, 
IS void, becanse he is deemed in law incapable of entering into 
such a contract. 1 Bl, Com» 438, 439. So, if a boy under 14, 
or a girl under 12, contract matrimony, it is void, unless both 
husband and wife consent to and confirm the marriage, 
after the minor arrives at the age of consent. Co, IM, 79. Vide 
pott, 

2. The prosecutor must prove the defendant's subsequent 
marriage with M. Y. And tiiis must be proved to have taken 
place in England ; for it is the second marriage which consti- 
tutes the oflfenoe. 1 Hale, 692, 693. This marriage is proved, 
in the same manner as directed ante, p, 358. 

3. It must be proved that the first wife was alive at the time 
the second marriage was solemnized ; which may be done by 
tome person acquainted with her, and who saw her at the time 
er afterwards. 

And it may be necessary to observe, that the first wife is not 
a competent witness to prove any part of the case, either for or 
against her husband, ante, p, 97, but the second wife is. Anta^ 
/».98. 

Eiaidenoefor the drfendanim 
The following are good defences to an indictment for 



biganiy. 
L Tliat 



L That the inSd or husband of the party in^cted has been 
« continually remaining beyond the seas, by the space of seven 
years togetlier;" I J, 1. e, 11. t, 2; even although theparty 
indicted knew the other to be alive. 1 Hale, 693. 

2. Tliat the wife or husband of the par^ indicted had *' ab- 
sented him or herwlf " from the party indicted, <'by the spaoe 
of seven yean together, in any parts within his Mijesty's 
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dominiimB (that is, within England, Waks or Scotland, 1 Hmkf 
693), the one of them not knowing Uie oUier to. be liying 
within that time." 1 J^. 1. e, 11. a. 2. 

3. That before the racond marriage, the party indicted was 
diTorced firom the former wife or husband, by a sentence of the 
ecclesiastical CQurt. 1 J. 1. c. 11. «. 3. And whether the 
divorce be i wutud et tkoro, or a mwuio nrntrinumU, is imma- 
terial. 1 Hmle, 694. 1 Nawk. c. 42. «. 5. March. 101. Ac/. 27. 
But a diTorce in a court in Scotland, of persona married 
in England, does not seem to be within this clause of the act. 
A T. Lolfy, 1 Jim$$el, 287. 

4. That the former marriage was declared to be void and of 
no effect, by sentence in an ecclesiastical court. 1 J. I. e, II. 
s, 3. This, however, does not extend to the sentence of an 
ecclesiastical court in a cause of jactitation ; Dwckmt i^Kimg^ 
9ioH*t coitt 11 St. Tr. 260. antl see ante, p, 84 ; and even sen- 
tences witiiiu this clause of the act, may be impeached upon 
the part of the crown, upon the ground of fraud or collusion. 
Jd. 1 PA. Ev. 338. 

5. lliat at the time of the former maniage, either the party 
fakdicted, or the other, was within the age of consent ; U. 1. 
c. 11. t. 3. 1 Nale, 694. 3 hut. 89 ; that is to say, within the 
age of 14 in a man, or 12 in a woman. 



Sbct. 2» 
Cotnmon Nutanet^ 

Indictment far carrying an an qfentwe trade, 

Middlesex, to wit : The Jurors for our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., (labourer], on the third day of May, in the third 
year of the reign of our sovereign lord Geoige the fourth, with 
force and arms, at the parish aforesaid in the county aforesaid, 
near unto divers public streets being the King's common high* 
ways, and also near unto the dwelling houses of divers liege 
sulgects of our said lord the King there situate and being, un- 
lawfully and injuriously did [make, erect, and set yp, and did 
cause and procure to be made, erected, and set np» a certain 
furnace and boiler, for the purpose of boiling tripe and other 
entrails and oflTal of beasts; and that the said J. S., on the day 
and year aforesaid, and on divers other days * and times 
between that day and the day of the taking of uib inquisitaon, 
at the parish aforesaid in the county aforesaid, unlawfully 
and injuriously did boil, and cause and procure to be toiled, in. 
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llie Mid boiler dken large quantides of tripe and otiber eatnilt 
•nd oiU of beasts] ; by reason of wbich nid prenusesp diTcrt 
noisome, offenrive, and unwbolesome smokes, smdls, and 
stencbesy during tbe time aforesaid, were from thence emitted 
>aBd issued, so that tbe air then and there was and yet is 
greatly fiUeid. and impregnated with the said smokes, smells, 
and stenches, and was and is rendered and become and was 
and is corrupted, oiTensiTe, uncomfortable, and unwholesome s 
to the great damage and common nuisance of all the liege sub- 
jects of our said lord the King there inhabiting, being, and 
residing, and gmng, returning, and passing through thiB said 
streets uid highways, and against tbe peace of our lord the 
King, his crown and dignity. {2d Qmnt, fir coHtimidhg ike 
muanee,) And the jurors aforesaid, upon their oath afonmid, 
do further present, that the said J. S., on the said third day 
of May in uie year aforesaid, and from that day until the day 
of the taking <Mf this inquisition, inth force and arms, at this 
parish aforoMid in the county aforesaid, [a certain other for* 
nace and boiler, for the purpose of boiling tripe and other 
entrails and oflbl of beasts, before that time made, erected, and 
set up, by certain persons to the jurors aforesud unknown, un- 
lawfoUy and injuriously did continue, and yet doth omtinue ; 
and that the sud J. S., on the said thini day of May, in the year 
last aforesud, and on dircrs other days] Sfr. at in thtfini 
•ount, from the * to the eiuL See the fiUawing fiteoedenit: fir 
wting a shop m a pubUe muarket as askmghier kmue, C, C, C, 301, 
and tee 4 ffeni* 224: —/or erecting a nuomfiKtoryfir harithomy 
C, C. C. 31 1 ; '^fir erecting a privy near the highway , 4 fFknt^ 
225: — fir placing putrid carrion near the highway, 4 Went, 
213: '^ fir keeping hegt near a public ttreet,and/eetUng them with 
ffai, C, C. C.305; and tee 2 L, Haym, 1163 \—fir keeping a 
fierce and wnruly Mi in afield through which there was a foot 
way, C. C 6*. 310: — finr keeping a feroeumt dog nmnuMoled, C. 
C. C. 311: — fir baiting a bull in tke lOng^t J^kway, 4 tTimt. 
213. 

Fbu or impritonment, or botk; and tkenutanceto be abated, tf 
aUegtd and proved to be tken contiuning. See 8 T, B, 143. 7 T, 
M. 467. 13 East, 164. 

JSvidence* 

Prove that the defendant erected the boiler in question, or 
that he continued it after being erected by some other person ; 
proTe that he used it for tiie purposes alleged in the indictment ; 
proTe that the smoke or smell arising from it, was either i^ju* 
rious to health, or so offensiye as to detract considerably from 
the enjoyment of life and property in its neighboorhoM ; see 
lLy,Wkiteifal,, l/l«r.333; and proye that it is in a popu- 
lous aeighbonriiood, for its being a nusanoe depends . in a great 
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meaiore upon the immberofliiraMS, ftnd tbe concourse of 
people in Its Tidnityy end which U a matter of £ut to be 
fadffed of by the jury. id. 

Ttut defendant, on the other hand» it aeems, may prove that 
the boiler was ereeted in a neighboothood where there were 
already eithbilshed other trades, dec. emitting smells extremely 
offensive or insdnbrioos, and which smells were not percepti- 
bly iaereased by tiie alleged nosancein question. i7. v. NeviUe, 
Pttthtt 91. Bat it is no defence to say that the alleged nnsance 
has «dBted fer a nomber of years ; for no length of time will 
legaliaaa nnsanoe. A. v. CroM, 3 Cttmp, 227: amd tee 7. East y 
199. 

MietmemfoT keeping a hawdtf^houee. 

Ikfiddlesex, to wit : The jurors for our lord tbe King upou 
their oath present, that J. S., late of the parish of B. in the 
eonnty of M., labourer, and A. his wife, on 'the third day of 
May, in the third year of the rdgn of our sovereign lord 
George the fourth, and on divers other days and times between 
that day and the day of the taking of this inquisition, with 
force and arms, at thie parish aforesaid in the county aforesud, 
wUawAilly did keep and maintain a certain common ill- 
governed and ^Bsorderly house ; and in the said house, fer the 
lucre and gain of him the said J. S., certain persons, as well 
men as women, of evil name and feme, and of dishonest con- 
versation, then and on tbe said other days and times, tliere, un- 
lawfully and willingly ioA cause and procure to frequent and 
come together ; and the sud men and women, in the said 
house of him tlie said J. S., at unlawful times, as well in tiic 
night as in the day, then and on the said other dajrs and times, 
there, to be and remain, drinking, tippling, whonng, and mis- 
behaving themselves, unlawfully and wilfully did permit, and 
yet do permit : to the great damage and conunon nuisance of 
all the liege subjects of our said lord the King there inhabit- 
ing, being, rending, and passing, to the evil example of all 
o£ers in the like case offending, and against the peace of our 
l(Mrd the lUng, his crown and dignity. 

Fine er imprieonmeMy or both. See ofi/e, j9. 361. jt married 
wenuut may be indicted with her hutband, for this 9ffeHce* It, v. 
WiUiams, 1 Saik. 383. The indichnevt shaU not be removed by 
eertiorariy 25 O, 2. c. 36. «. 10, unlete upon the part of the 
crowns 22. r. Damet^ 5 7\ R, 626 ; and it »haU be determined at 
the same sessions or assizes at which it is pr^erred, unkss the 
court f upon cause shewn, thinh proper to a^ffoum the same, 25 
a. 2. c. 36. #• 10. 

Evidence 
Prove that the house in question, or a room or rooms in it. 
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were let oat for the pvpoeet mentioiied in the indictment. 
And if a lod^r kt her apartment for the porpoie of in^Bacri- 
minatc prostitation, it is as much a bawdy-hooae as if she hdd 
the whole house. A ?. JPienam, 2L.Raym, 1197; 1 SalM,3S2. 

Secondly, prove that the defendants ** acted or hehaved as 
jnaster or mistress, or as the persons having the care» govern- 
ment, or management*' of the house in question ; inddi is 
suffident evidence that the defendants kepi the house. 25 <7. 
2. C.39. #.8. 

And, thirdly, prove the house to be rituate in the parish 
mentioned in the indictment ; for this being matter of local 
description, it must be proved as laid, otherwise the defendant 
must be acquitted. Seetmte,p, 62. 

Indietmetti/or ketphtg a commtm gaming haitte. 

Commencementy at in the lati yrteedentJ] in the county afors« 
said, unlawfolly did keep and maintain a certain common 
guning house ; and in the said common gaming house, for 
ludne and gain, on the said third day of May in the year afore^ 
said, and on the sdd other days and times, tiiere, unlawfully 
and wilfully did cause and procure divers idle and evil disposed 
persons to frequent and Qome, to play together at a certun un- 
lawful game at cards odled Range et noirt and in the said 
common gaming house, on the Mid third da^ of May in the 

C^ar aforesud, and on the said other d^ and times, there, un« 
wfolly and wilfoUy did permit and suAr the sdd idle and evil 
disposed persons to be and remain, playing and gaming at the 
said unlawful game called ronge et wdr, for divers large and 
ezcesrive sums of money : to the great damage and common 
nuisance of all the liege subjects of our said lord the King, to 
the evil example of all others in the like case offending, and 
aguiist the peace of our lord the King, his crown and 
dignity. {2d Coma,) And the jurors aforesaid, upon their oath 
aforesaid, do forther present, that the said J. S., afterwards, 
to wit, on the said third day of May in the year aforesaid, and 
on divers other days and times between that day and the day 
of the taking of tms inquisition, with force and arms, at the 
parish aforesaid in the county aforesaid, unlawfolly (Ud keep 
and maintain a certain conunon gaming room in the house of 
one J. N. there situate; and in the said common gaming 
room, Sfc, jfc. ae in the last count, oiUy eubttUuHng " gaming 
room" for ** gaming house." 

Fine and SnpriMnmenty or both. The indhtment thaUnot he 
removed by certiorari^ 25 0, 2. c. 36. s, 10, unlets npon the part 
if the crown t R. t. Davies, 5 7*. R. 626 ; and it shall be deter- 
m^ted at the same sessions or otsiMet at whieh it is prtferrtd, 
atUeu the court, tqton cause shewn, thinh proper to euffoarn the same, 
85 O. 2. e, 36. s. 10. 
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Pjpofe that llie hove in qjatts^oa, or a room or rooms in it, 
were mod for the pnrpoee mentioiied in the indictment. See 5 
T. B, 338. Ptore that the defendant *<acted or behaTed aa 
mailer or miitKaa» or aa Uie peraon haying the care, govern- 
menty or management*' of uie honae or room in question; 
which is snfljdent eridence that the house or room was kept bj 
the defendant. 2& O.2. e. 36. «. 6. And laatly, prove the 
house lo be ntnate within the parish mentioned in the indict- 
ment. Sm mte,p. 3d3. 62. 

IndktiiteHtfer thttructwg a contmon kighwag. 

ikmmmeemaUy at itnte, p, 360.] in the county aforesaid, in a 
eettahi street there called Lemon Street, being the King's 
common highway (used for all the liege subjects of our lord 
the King, iHth ueir horses, coaches, carts, and carriages, to 
go, return, pass, repass, ride, and labour, at their free will and 
pleasure), uQlawfully and iijuriously did [put and place three 
empty Arays, and did then and on the said other daya and 
timea there unlawfoUy and injuriously permit and suffer the 
said empty drays respectiyely to be and remain in and upon 
the King's common highway aforesaid for the ^Mice of seyeral 
hours, to wit, for the space of fire hours on each of the said 
days] ; whereby the King's common highway aforesaid then 
and on the said other ^lys and times, for and during all the 
time aforesaid on each of the said days respectiyely, was ob- 
structed and straitened, so that die liege subjects of our said 
lord the King could not then and on tht said other days and 
times gOy return, pass, repass, ride, and labour with thdr horses, 
coaches, carts, and other carriages, in, through, and along the 
King's common highway aforesaid, aa they ought and were 
wont and accustomed to do : to the great damage and common 
nuisance of all his Majesty's liege subjects, going, returning, 
pasring, repassing, riding, and labourinff in, through, and 
along the King's common highway aforesaid, to theeyil exarn^ 
pie of all ot£ers in the like case offending, and against the 
peace of our lord the King, his crown and dignity. See prece^ 
Anit rfehttmcHng a Mghway, by contimting a hedge acron it, 
C. C C. 307: — ^ erecting a gate acrou it, 6 fVent. 401, 405: 
— 6y baiUiMg or eonHnmng a ImUding upom it, 4 Ifent, 191. 
181 : — bsf placing carte open itfitr the sale o/vegetabiee, C, C, C. 
305: — hp laying eoUmpon it, C. C, C 303:— by laying ruhhith 
upon it, C. C. C. 315: — 2y digging holes in it, C. C. C. 303. 
314: — 6y ^g^ « hors€pond and ermting a cistern in it^ C. C. 
C. 304 : — ly stopping a umteramrse and thereby ooerjteuing the 
highway, C. C. C. 306. 
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Phe or impritoitmeni, or 6uih, Nkttmnee^ tuftroi ii r^kOm U 
9kigkwajfs, it tftwo UmU : patSUve^ bf ohUrucHon ; and negatwcp 
4}f #aRf of reparuHont. The hater we ekatt contUkr jnreemUy* 



IProYe the obstniction, m stated in the indictment; and 
yrove that it was productiTe of inoonrenience to persons pass^ 
ing through the street, either in caniases or on foot. Where 
« waggoner occnpied*one ride of a pnblic street in a city before 
his waiehonsesy in loading and unloading his waggons, for 
several hours at a time, bc^ daj and night, and £iTing one 
waggon at least usuaUj standing before his warehouses, so 
that DO carriage could pass on that side of Uie street, and 
aometimes eyen foot passengers were incommoded by cumbrous 
goods lying upon the ground ready for, loading: this was 
holden to be a public nusanoe, although it appeared that diere 
was room for two carriages to pass on the opporite side of the 
Jtreet. it. r, Btmeti^ 6 JSa«f,427. 

MneBetment/br eUtrutUng ike maigaiiom itfapttbOe river. 



Glonceiiershire,to wit? The Jurors for our lord the King upon 
thdr oath present, that the riyer Severn, that is to say, a cer- 
tain part of the said riyer lying and bdng in the county of 
Gloucester, is, and firom the time whereof the memory of man 
is not to the contrary hath been, an ancient riyer and the King'St 
ancient and common lughway for all the liege subjects of our 
lord the King and his predecessors, with their sUps, baiges, 
lighters, boats, wherries, and other yessels, to nayigate, saO, 
row, pass, repass, and labour, at their will and pleasure, with- 
out any impediooent or obstruction whatsoerer. And the 
}urors aforesaid upon their oath aforesaid do ftvther present, 
that J. S., late of the parish of B., in the county aforesaid, 
fisherman, on the tlurd day of May, in the third year of the 
vrign of our soyerdgn lord George tiie fourth, aqd on diyers 
ottor days and times between tlutt day and the day of the 
taking of this inquisition, with force and arms, at the parish 
aforesaid in the county aforesaid, unlawfolly, irilfnlly, and in- 
juriously did [erect, fix, put, place, and set in the said riyer 
and King's ancient and common highway there, near a certidn 
place called Gujfe Shard, a certain snare, trap, machine, and 
enme, commonly called Putts, for the taking and catching of 
fish, and composed of wood, wooden stakes, and twigs ; and 
that he the said J. S., on the sud third day of May, in the year 
last aforesaid, and on diyers other days and times between that 
day and the day of the taking of this inquisition, with force 
and arms, at tlie parish aforesaid in the county aforesaid, in 
the said riyer and King's andent 9ad common highway there. 



A0 iiU naiey tnft wirMnf and engine eaUed Puttoy anfamte 
ftdUfy wQIbllf , end fayariooelj did oontinnef end etUl dotb 
contfamey wo eieeledy fized» jnit, placed, and aet In the aild 
lifer and King's andent and common Idtliwaj aa afowiild]; 
hw meana wheieof Uie naylcation and nee paaMfe of» in, 
tunoqghy along, and opon the said ilfvr Scwm, and Raff's 
aadent and common UMiway 9 on the daj and year afawiauly 
andonlheaidd other ttya and timea» hatii been, and atm ia^ 
greatly atvaltenedy olia tni cted , and oonllned, to wit, at the 
pariah altoreaald In the coonfr albfcaaid, ao that the liege sab« 
|a^ of oar aidd lovd the Kug, naifig^ilng, aaUing, rowiqg, 
paaaing, repaming, and laboiolng inth their ahipe, haigea, 
filghten, bottta, wherriea, and other feea ili , in, throm^, •iow, 
and noon the laid rifer and Kioafa ancient and oonunon Ugh* 
way there, on the aame day and year aforeaaid, and on the 
aaid other daya and timet, ccmld not, nor vet can, ao, narigate, 
aaO, row, paaa, inepaaa, and labour with thdr ulpa, bngea, 
Ughtera, boale, wberriea, and other feieeb, npon and about 
their lawftd and neoeaaary aAte. and occasions, in, throogh,. 
along, and vpon the amd liTcr and King's ancient and com* 
mon Idghway there. In ao free and miinteinipted a manner aa 
of light they ought, and before have been used and accos- 
tomed to do : to tiie great damage and common nuisance of 
all the Uege anbjecta of oar said lord the King, nayigatinff, 
saiBng, rowing, pasrioff, repassing, and labourug with tlieir 
ahipa, beiges, Ughtem, boats, whenies, and other Teasels, in, 
tliroi^, idong, and npon tiie said iWer Severn, and King's an- 
dent and common hignway there, to the great obatnidlon of 
the trade and naTigation of and npon tiie aaid rifer, to the 
evil example of all others in the Bke caae ofltending, and against 
the peace of oar lord the King, hia crown and digni^. 

FJm <r JH^r Hemmemi , or M4. jiito, to divert a part ^apmi* 
lU river, whinAf the aaremt^iiUwemkmei, tmd rendered imem~^ 
pvMe efemmfingveMMdeefthe Konr tenAai at it cemU i^vre, ie m 
c tf wm oi i MMMDiee. 1 Hmok, e, 75. «• 11. Bni if a ehip «r eiktr 
veetei iMl by vceidnU in a river, edtkwgh it oUtrucf the jie^ga- 
Ifon, yet the owner it not indictabie ae for a muanee, for not 
removing it. iL ▼. WeOtt, 2 Eep, 675. 



Fkove that the ri?er in question is pubUc and navigabk, in 
tiiat part of it which was obstructed ; and prore the obetroc^ 
tion stated in the indictment, in the same manner as under di9 
last precedent 

Indictment agetkut a pmri»hfor not repairing a highway. 
Middlesez, to wit s Hie jurors for our lord the King npoi| 
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their oath pnaent, that fh>iii the time whereof the memory of 
man is not to the contrary, there was and yet it a certain 
common and andent King's lughwayy leading from the town 
Of Hatfield in the county of Hertford, towards and nnto the 
dty of London, used-by and for all the Uege anhjects of onr said 
lord the King and his predecessors, with their hones, eoaches» 
carts, and other carriages, to go, return, pass, repass, ride, and 
labour at their free will and pleasure ; and that a certun part 
of the sud common and andent King's highway, called ' 
lane, situate, lying, and being in the moish of Fryem Bamet, 
in the county of Middlesex, eztendmg from a certain field 
tliere called  ■, unto a certain bridge called  

bridge, containing in length forty yaids and in breadth eif^ht 
yar£, on the tlurd day of May, in the third year of the reign 
of our sovereign lord George the fourtli, and eontinualty after* 
wards, untUtbedayof the talcing of tinsinqmdtion, atthe 
parish aforesaid in the conn^ last afotesidd, was and yet is 
▼ery ruinous, miry, deep, bR«en,'and in great decay for want 
of due veparation and amendment of the same ; so that the 
liege snijects of oar said lord the King, during the time last 
amesaid,oouldnot go, return, pass, repass, ride, andlabomrwith 
their horses, coadies, carts, and other carriages, in, through, 
and along the King's common highway aforesaid, aa they ought 
and were wont and accustomed to do, without great danger of 
their Kves, and the loss of their goods : to the great damage 
and common nuisance of all his M^estj's Hq^e subjects, 
going, returning, pasring, repassing, riding, and labouring in, 
through, and along the King's common hi^iway aforesud : to 
the eril example of all others in the like case offending, and 
against the peace of our lord the King, his crown and dignity** 
^Uid tliat the inhabitants of the said parish of Fryera Bamet, 
in the sud county of Middlnez, the common highway afore- 
sdd, so as aforesud being in decay, ought to repair and 
amend, when and so often as it should or shall be necessary. 
f^ikere be Uhsr partt of the Mgkway ouiof repair, wiikin He 
ikmeparUky imert other ctmmie •pec ify ing them. An iiuSeiment 
mgabniaparUh/iar not reptdring a horte mtd footway^ i» the §ame 
at the t^ooe, otdysuhstihitimg fir the ward **mghwmy,'* the wtrde 
** padc and prime way ;*' amdfiir the wordt** with their horses, 
coaches, carts," ijfv. in the eommeito eme n t, tuhtHtuiing the 
wordM *< on ho?sebadc and on foot, to go, return, pas^, repass, 
ride, labour, and driye their cattle at thdr free will and 
pleasure;" and far the wardt **with their horses, coaches, 
carts, and other carriages," iiear the end ef the cokmI, eabttHu* 
ting the wardt <<wiih their horses and catUc." Tlte indidmeni 
usually etatet the higkway, to haee been to hnmemoriatty: hut 
this it unneeettary t it it tuffUieni to ailege thai it it a coaunon 
public highway, wUheut thewing how ii became to ; Atplndatt y. 
Brown, 3 7*. R. 265 ; and it it prudent to plead it tkut, partieu^ 



bHgf when Uitmimm mmeUtU wmjf, A», uUkmigk umai, ii if 
mtd U he mmeeemnyt io skew the tennini ^ ike wmjfs 2 Samd, 
168c. JLr.HmMock,jiMdr.U5i y«t,perkigu,ititMftri»do' 
M. lA«wi.c. 76.«. 86»87. Bmi ^ gtiied, tk^ mtui be iimted 
eeereeHjjft ferawarUmee between the indMmemi amd evUatce im 
tkU retpeei, wemU be ftUi. JL t. Gret^ Camfiddy 6 Etp. 136. 
like imdktment, Aowwcr, nnut skew wUh eertemty the pari eftkt 
reedwhiek iemU afrepmbr^ hew mmuf yarde im lengthy hew many 
feet m bremdtky tfe.^ IffrnwILe. 76. t. 88, 89; bmt tee 2 Saamd. 
l&Sd.,mtdtkatitiewitMntkeparieki SeeCewp,in. 3T.ML 
909 ; mtd if tbe pmieh be Utmate, peart m one county andpwrt im 
mnotier, the tndktment mmet be agedrnt the whole parisky akkoe^k 
the roetd out efrepedr wereinapart of thepartth lying in one 
emmty onhf R. ▼. JnkMtants of CM/iim, 5 T. R. 498. See 
4 Bnr. 2507, cont.f bmtthe venue nmet neoertheleu he laid in the 
county where thai part of the road 0¥t of repair was situaie. 

fine* As to- the levying and appBealion eftuchfiuey see 13 O, 
3. c. 78. e, 47. 12 Eatty 366 ; and a» to coete, tee Id. e. 64. The 
indictment thatl not hi re mem ed by certiorari, {except at the 
inetaneeiff the proteeutor, Cowp, 78.) unleee the obHgiaion to re- 
ptrir come in fuettion* Id. #. 24. 

Oenerat ietue. 

And J. S. and J. N. two of the inhabitants of the nid psmli 
of Fryem Bamet, bj A. B. their attorney, for themselves and 
die rest of the inhabitants of the said parish, come into court 
here, and haying heard the sud indictment read, say, that tliey 
are not guilty of the sud premises in the said indictment abore 
specified and charged upon them ; and of this they put theoL- 
selves upon the coontry, &c. See ante, p, 49. 

Eoldenee/br the proeeeuttouy under the general ieme. 

1. The prosecntor must prove that the road or street tn» 
<|uestion is a public highway, that is to say, a way open and 
common to all perM>ns. 1 Hawh, c. 76. t, 1. See 9 T, R, 634. 
11 East, 376 ». 5 Taunt. 125. 1 Camp, 260. 4 Camp. 16. And 
if the termini be set oat in the indictment, they must be proved 
as laid* R. r. Great Canfieldy 6 Eep. 136. 

2. He must prove that the part of the road in question, out 
of repair, is within the parish charged by the indictment ; and 
any local description given of the part out of repur, 
must be proved as laid. See antCy p, 62. But vant of cer« 
tdnty in such description cannot be taken advantage of under 
the general issue. R. v. Hammeremithy 1 Stark* 357. 

3. He must prove the part of the road so described, to be 
out of repair, as stated in the indictment. See 2 1^ Baym* 
U69. 



set 

4. It 18 not neceuary, liowerery to pr6ve the liafaifity of tlie 
pariah to reiMur ; for the law pfeauines that, until the eontraiy 
iiahewn. 

5. It may be Decenary to obae^, that the torTeyor of the 
pariah m a competent witneaa toar the prpaecvtion, 13- G, 3. 
c. 78. s. 69, and alao for the defendanta. So, an inhabitant of 
the parish (even, Itaeema,' the ptoaecntor himaelf,. aee 1 iScarA. 
357), is a competent witneaa for the proaecation, aet 13 0.3. 
e, 76. s. 76, though not k> for the defendanta. 1 Bmm, 4jr ^U» 
66. lb East. 474. 

Etridatee/hr Ske ftirttk, mtdtr the gtmndimm. 

Under the general iaaoe, the pariah may pvofe that the road 
in qnealion ia not a common fug^way^ or that it ia in good and 
snmcienc repair, or that the part oot of repaur ia not within the 
pariah. 2 Smmd. 15e». te notU. R. t. InhAtumiM ^ Norwich » 

1 Str^ 181, 182, 183. Bat they cannot prove the liability of 
particular persona, r€Mmt iamrm^ or the like, to repair the 
road in queation; that defence must be made the aubject of a 
special plea, in all caaes, tU t. SU Anirtmt^ 1 Mwi, 112. 
Amm, 1 rbif. 256. 1 HamK c. 76. #. 9. 2 SomuI. 159. n 10, 
unless the pariah have been relie?ed of their liability by a pub- 
lic statute. 3 Gm^. 222. SteXL. Bagwi. 725. 2 T. R. 106. 

2 Bam. if AUU 179* 

Pleay that others ratione tenmns are hotmd to rtjmit. 

And J. S. and J.. N., two of the inhabitants of tiie said 
pariah of F^Tem Bamet, by A. B* their attorney, for them- 
selres and the rest of the inhabitanta of the ai^ puiah (ex- 
cepting one A. C), come into court here, and haTing heard 
the aud indictment read, sajr, that our lord the Ki^ ought 
not further to proaecute the aaid indictment against the inha- 
bitanta of the paiiah last aforesud (excepting the sidd A. C as 
aforeaaid); benuae they say that aa to the aud part of tibe said 
highway in the aaid indictment deacribed to be ruinoua, miry, 
deep, broken, and in great decay, the said A. C, by reason of his 
tenure of certain lands and tenements called , lying 

and being in the sdd parish, ought to repair and amend the 
said part of the aaid highway ao alleged to be ruinoua, nury, 
deep, broken, and in decay as afofeaald, wlien and ao often aa 
there ahould be occarion, [aa thesud A.C., and all those wlio 
held the saidlands and tenements for the time being, from time 
whereof the memory of man is not to the contrary, hitherto 
were used and accustomed, and of right ought to do, and the 
aaid A. C. still of right ought to do]: And thia they tile said 
J. ^. ft J. N. are ready to vefify ; wherefore they pray judg- 
^eotf and that they and the rest of the inhabitants of the udd 
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MffiihofFrftmBinel (enepCinf tfaeaaid A. C. as aforesaid), 
bf tbs court bcie may be dtnussedaoddiacliaiigedfipom the 
otV* if r f * — ^ In the said indtetment abore specified. See tk€ 
mrecJmit, C. CC 828. 391. 4 fTtxt. 162. 171. 176. 184. 
SfreiU,4\h li ^ mt meeutffsf {eOtkant^ tmml) to aOegt the 



mui,riatkm, m in the mben pneedeni betwem the crotchets. 
^Smmd. 1S8«. (ik9). Jt U tmud^ aUo^ t(fUt etaOmf the Kahi- 
kirn to npair ratkme temme ,toaddm epeckJ trmteree of the UM* 
bt¥ of the pmieh to reptkrt ha thie i» improper, tmdprobabip 
demurrtMe, at heb^atrmoerwe^aeomehitlom^Umf. Seel Smuut. 
23n. 5. 2/rf. 169«. («. 10). See^howeoer^lLr.InhaiiUmte ef 
SccUMd, 1 Bam, ijr ^U.$ 348. It map he neeemarp here to 
metUiom, thta am miMdaal eaimot he bomui h^ pretcriptkm to re- 
pmr a highpop, mUeee U he im reipeet of the temure iffhte lamd, 
taking iftoU,oroiherpre^. 2 Smmd. 158/. (n. 9). Nor earn a 
pinUhgetrUofUeUeiaUptorepfirpmidtkrowthehKrthmiqMm 

am iHdMdaai, bp reaaem iff amp agreeaumt hetweem the im^Mdmal 
andotherw. 3JSaf#,86» 

Sepileanem* 

And hereupon N. W. (the'derh «^ the peace or eterh fftke 
arraigme) who prosecates for our sud lord the King in tUs be^ 
half, says, thai hj reason of any thing in the said plea above 
pleaded in bar alleged, our said lord the King ought not 
to be pteduded finom prosecuting the said indictment against 
the sud hihabitants of the said parish of Fryem Baruet : be- 
cause he says * that the said A. C. ought not to repair or 
amend the said part of the said highway so alleged to be ruin* 
ous, miry, deep, broken, and in decay as aforesaid, by reason 
of his said tenure, in manner and form, as in and by the said 
plea is aboTe supposed and allied : and this he the ssid N. 
W. prays may be enqnhred of by the country. And the said 
J. S. and J. N., for themselTes and the iest of the inhabitants 
of the parish of Fryem Bamet aforesaid, do the like. There* 
foreletajury, 4v.4rv. 

JBMmce. 

In order to support this plea, the defendants must prove that 
A. C. is the oeeajkr of the lands and tenements mentioned in 
the plea ; for it is the occuiner who is liable, whether he be 
owner or not. A v. fF'atte, 1 SaOk, 357. il. v. BachmeU, 7 ilfeif. 
55. Prove also, either that these lands were formeriy granted, 
to be holden bjr the service of repairinff this part of the high« 
way in quesdon \ or that A. C, or uiose who oceuined the 
lands before him, were always used and accustomed to repair 
It, from wluch circumstance such a grant will be presumed. 
"Where the occupier of land is boundi raUome temmr^e, to repair 
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a highway^ md tlw land Is alkerwarda divided among leveial 
occamen, each oocapier Is liable for tlie repair of Uie whole, 
and he may have his remedy over afilnit Uie others for ooh* 
tribatlon. JL ▼. Btieola^hy I Sulk. 358. 2 StmaJU 159 ». 9. 

The record of an aeqaittal apon a formerindlctment against 
the parish with respect to the same piece of ]iighway» is no 
eTidence for tlie deftmdants ; for it mMt have proceeded upon 
other groonds than the nonliability of the parish to repair. A. 
Y. Si. Patiaratt Peaked S19. So, tlie record of a former conrio- 
tlon, althoogh condnriTe against the perish npon the plea of 
not guilty. Id,, mdess firand or want of notice can be shewn, 
2 Smmd. 159 «• (n, 10} , yet it is not, it should seem* evidence 
against them^ when uey plead spedaUy that an inATldval or 
corporation, ftc. ut bound to remdr. Bot tlie record d a 
judgment siker verdict acainst we parish, upon soch a flea, 
woSd, it shonld seem, be condoslve evidence against the 
parbh, upon thefar pleading the same plea to any subseqaent 
Indictment. Set 3 Cimp, 444. 

Plea tkatapwriladar dhfUkmi^tke parish it batmd to repair. 

And J. S. and J. N., two of the inhabitants of a certain dis- 
trict or township called A. in the sdd parish of Fryem Bamet, 
by A. B. their attomer, for themselves and the rest of the in- 
habitants of the sud district or township, come into conrt here, 
and havhig heard the said indictment r«ul, say, that onr lofd 
the King ooght not farther to prosecute the suid indictment, 
so for as respects the inhabitants of the district or township 
aforesaid \ becanse they say that the said parish of Fryern 
Bamet is, and from time wliereof the memory of man is not to 
the contrary, Idtherto has been divided into three districts or 
townships cdled A., B., and C. ; and that the inhaUtants res- 
pectively of the several districts or townships of A. and C. 
liave firx>m time whereof the memory of man is not to the con- 
trary, hitherto been used and accustomed to repair and amend 
the several and respective highwavs situate and lying in their 
said respective districts or townsnips, independently of each 
other ; and that so much of the said highway in the said Ih- 
dictment mentioned as leads firom — — — to , lies 

within the said district or township of A., and so much of the 
said highway as leads from — — to — -— — lies within 
the said dismct or township of B., and so much of the said 

highway as leads from to — — — lies within the 

sam district or township of C ; (teeR.y. InhaiiiaMit ^ Bridf 
Uri, 11 Eaii, 304 ;) and that the sirid part of the said high- 
way in the said indictment described to be ruinous, mirv, deep, 
bnwen, and in great decay, lies in that part of the said parish 
of Fryem Barnet, called the district or township of C. ; and by 
reason of the premises aforesaid, the inhabitants of the said 
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diilfici or UMnuUp oCC. ought to rcfMir and amend the part 
of the laid highway laat afomaid, independently of the inha- 
bitants of the said diatriet or townahip of A. intA said pariah : 
and this they the said J. S. and J. N. are readj to Terify; 
wher efo re, for themselTes and the rest of the inhabitaats of 
the said ^strict or township of A., they pray judgment, and 
that tliey and d^ rest of tibe said inliabitants of the said dis* 
ttkt ortownsldp, by the oonrt here may be dismissed and dis- 
charged fipom the said premises in the said indictment abore 
apecUled. &»2&mW.160».10. The hUuMtamt of B, ttumU 
inthUeaaepkmiaiimilmrpka, mnd the HikMUmU tfC.shmU 
(/ tkimk) pkmi ike gemermi i§me. It it neeetmrf thai ike pre- 
ter^ptionekamldhephadeds firi/J9itipmeiUweregi»em0gttiMatike 
p^rukf wkeiker ^er verdiet «• ike geitenJ iMetu, or by defimiif it 
wmdtl be eomdmeive emdemee eftrrwiarde tkai ike wkoie pmriA is 
botmd to repmir, R, r, St, Pmtertu^ Peaie, 219, unleee frecttd 
eemid be lAeira, /(f., or mdett ike drfbmoe in the firmer cmte were 
wumaged by the diMtriet in which ike road lay, mid the other db- 
triete had no notice ef the pro§eemtiom, in which case the ecart 
woM give leave to theother dMridt to plead the pretcripOon to the 
eabeetptent indictment. R. T. Towmend, Doug, 421. 2 Samd. 
159 a. («i. 10). M^jce2Cmiip.494. Seetheprecedente, C,C»C. 
392. 6 Went, 394, 410. 411. and eee pariienlariy the case of R, 
T.. Inhabitanit of EedesfieU, 1 Bam, if ^Id. 348, 

Rtplieation, 

CommeHcemeni, at a$ite, p, 370, to the *, and then that .*] that 
the inhabitants respectirely of the several districts or townships 
of A* and C. have not, from time whereof the memory of man. 
is not to the contrary, hitherto been need or accnstomed to 
repair and amend the seyeral and respectiye highways situate 
and lying in their said respectire districts or townships, inde- 
pendently o( each other : and this he the said N. W. prays 
■lay be enquired of by the country, ^v. tee anie^ p, 370« Or 
the protecutar may ^averte the fad of the part of ike road eai of 
repair being within the dittrid ef C. 



Prove that the districts of A* and C. hare been accustomed, 
as far as aged witnesses can recollect, each to repair the high- 
ways within its own district. That the way b out of repair, is 
impliedly admitted by tlie plea ; and that the part in question 
lies within the district of C, is hnpliedly admitted by the above 
replication. As to the effect of a record of a former convic- 
tion or acquittal of the parish, in evidence, eee ante, p, 371. 



Cvmmmi Nustmee, 373 



ImdUiment dgaimi am iHdhiAuU, fir not repairing ntione 

tennne. 

Same at tkeyroxdemi, ante, p. 366, totke^ , and tken time]; 
and that A. C, late of the nid parish of Fryan Barnet in the 
ooonty aforesaidy esquire, by reason of his tennre of certain 
lands and tenements called ' , lying and being in the 
said parish, ooght to repair and amend that part of the highwaj 
aforesaid, so as aforesaid being ruinoos, miry, deep, lm>keny 
and in decaj, when and so often as there should be occarion, 
[as the said A. C. and all those who held the said lands and 
tenements for the time being, from time wherpof the memory 
of man is not to the contrary, hitherto were used and accns- 
tdmed, and of rbht onght to do, and the said A. C. still of 
right ought to doj , and that the said A. C. hath not yet done 
the same, &c. See the preeedentt, C. C. C. 319. 4 Went, 190. 
Althiimgk usual. Hie net neeeteary, to etllege a pretcriptkm ,a»Uitke 
ahem precedent between the crotchets, 2 Sftund, 158 e, (n. 9) . TjT 
land adjoining a highway not inclosed, he afterwards indeed ^ 
the owner {not b^tg tbne hy virtue of a writ of ad qmsd dam- 
Mun, or ether legal proceeding), he thereby renders himself 
Habk, (hiring the contimtance 4^ the inchsure, to repair that part 
of the highway adjoining the land so inclosedt 2 Sound* 161 (n. 12); 
and he may be indicted for allowing it to be out of repair, the in- 
dictment setting out the special matter, 

Generat issue. 

And the said A. C, by A. B. his attorney, comes into court 
here, and haying heard the said indictment read, says that he 
is not guilty of the said premises in the said indictment above 
specified and charged upon him ; and of this he puts lumself 
upon the country, &c. See ante, p. 49. 

Evidence* 

Prove the liability of A. C. to repair the part of the highway 
in question, ratione tenures, as direiied ante, p. 370 ; and prove 
the highway being out of repair, as directed ante, p, 368. 

On the other hand, the defendant, under the general issue, 
may prove either that the road is not out of repair, or that, 
instead of his being bound to repair it, the parish at laige, or 
some district of it, by prescription or custom, or some in^vi* 
dual ratione temtrse, is bound to repair it ; a special plea is not 
necessary In such a case. 2 Saund, 1 59> «. 10. However, if he 
plead it specially, after pleading the liability of the parish, dis- 
trict, or person, he must conclude with a special traverse of 
hit own liabiUty. Id. 159 a. (n. 10). 
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Stmt mtk»fneedmi,mHiet p.SSe^iothe «, tmd ikm tAuil; 
and that tlie ishabitMits of tiie district or towmhip of C.» in 
Uie nid puish of Fmm Bamet in tlie ooontj afimsaidy haw 
ftom timewliareof tne memory of man is not to tlie contrary, 
Utiierto been used and accnstomed to repair and amend that 
part of tlie highway aforesaid, so as aforesaid being nunons, 
miiy, deep, broken, and in decay, wlien and so often as there 
should be occasion, and that the said inhabitants of the said 
district or township aforesaid have not yet done the same, &c. 
See tie preeedemie, 4 f9^emi. 160. 157. 178. 184. C. C. C. 320. 
mtdeee 2Samd,lb%/. (n.9). mtd R. r. ImkaUUmtt ^ Ecdet- 
fM^ 1 Bmn,i(AUUM%. 

General isttte. 

And J. S. and J. N., two of the inhabitants of Uie said dis- 
trict or township c&Ued C, in the said parish of Fryem Bamet, 
by A. B. their attorney, for themselyes and the rest of the in- 
habitants of the said district or towusliip, come into court 
here, and haTing heard Uie said indictment read, say, that they 
are not guilty of the said premises in the said indictment abore 
spedfied and diarged upon them ; and of tlua they put them- 
selfes upon the country, &c. See mnie, jr. 49. 

EvUenee* 

Prove the liabiUty of the township of C. to repair the part 
of the highway in question, by prorinff that the townsliip has 
been used and accustomed to do so heretofore. See ante, j». 
372. And prove the highway being out repair, as directed 
antey p, 368* 

On the other hand, the defendants, under the general issue, 
may proTe either that the road is in repair, or tluit, instead of 
their district bebg bound to repair it, the parish at large, or 
some other district in the parish, or some individual raium* 
temtra, is bound to repair it ; a special plea is uot necessar}* 
in such a case. 2 Sound, 159 (n. 10} . However, if it be pleaded 
specially, after pleading the liability of the parish, district, or 
person, the plea must conclude with a special traverse of the 
Uabtlity of the district indicted. Id. 159 a. (». 10). See the pre- 
cedents, 4 JFeni, 161. 166. 6 Wtnt. 414. 

Indictment fir not repairing a hridge. 

Middlesex, to wit : The jurors for our lord the King upon 
their oath present, that firom time whereof the memory of 
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man is not to the eontniy, there was and yet is a certain 
common pabtic stone bridge^ commonly called D. bridge, situ- 
ate and bdng in the sevenl parishes of B. and C. in the conntj 
of M., in the King's common highway leading from the town 
of H. in the coon^ of H. toTrards and unto the city of London, 
used by and for aU the liege suljects of oar said lord the King 
and his predecessors, on foot, and with their horses, coaches, 
carts, and other carriages to go, return, pass, repass, ride, and 
labour attheir free will and pleasure ; and that the said bridge, 
on the third day of May, in the third year of the rngn of our 
soyereign lord George tne fourth, and continually afterwards 
until the day of the taking of tUs inquisition, at the several 
parishes of B. and C. aforesaid, in the coun^ aforesaid, was 
and yet is yery ruinous, broken, dangerous', and in great de- 
cay, for want of upholding, maintaining, amending, and 
repairing the same, so that the liege subjects of our said lord the 
Ring, upon and oyer the sud bridge, with their horses, 
coaches, carts, and other carriages, could not, during the time 
last aforesaid, nor yet can, go, return, pass, repass, ride, and 
labour, as they berore lued and were accustomed to do, and 
still of right ought to do, without great danger of their liyes, 
and the loss of thdr goods : to the great damage and common 
nuisance of all the liege subjects of our said lord the King, 
upon and oyer the said bridge going, returning, passing, re- 
pasring, riding, and labouring, and against the peace of our 
lord the King, his crown and dignity. And that the said 
Inridge is not within any ci^r or town corporate ; and that it 
cannot be known and proyed that any hundred, riding, wapen- 
take, city, borough, or parish, or any person certain, or any 
body politic, ought of right to make, rebuild, repair, or 
amend the said bridge ; and that the inhabitants of the whole 
county of Middlesex aforesaid ought to make, rebuild, repair, 
and amend the said bridge, when and so often as it should or 
shall he necessary, acconling to the form of the statute in such 
case made and provided. See the precedents, C, C. C. 313. 
6 fihti. 427. I/ike bridge be wUhm a cUy or town corporate, 
ike inhabiHtntt ^eudk eUy or town corporale shall repair U; if 
witkin a riding, the inkaiitante of the riding ihatt repair it i biU 
in ail other eaees, the inhabitante of the county at targe are Udble 
to repair it, 22 Hen. 8. e. 5. andiee2Eaet, 342. 2 M.^6\ 
513. 262, unieei they can throw the burthen efii upon tome indi' 
viduaiwho ratione tenuise, or the inhabitaHte of tome parish 09 
ditiriet, who by immemoriai custom, are bound to repair it. See 
the precedent, 4 ff^ent. 178. 187. and see S Bur. 2594. IS East, 
220. lAf.^S. 435. 12 East, 192. 16 East, 223. and see ge^ 
neraUy Bum, J,, tit. Bridges. And if part efa bridge be within 
one county, fye., and the other part within another county, b^c, 
each county shaU repair that part qfthe bridge wMek ii within it. 
22 H. 8. c. 5. s. 3. Besides the bridge, the county is bound t0 
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rq^SaOyardi^tkefmdmfftMngmekendafii. Id, #.9. «Mf 
Me 7 Sma, 588. 5 Tamm. 284. 14 EaU, 477. 

THe |rfM« cMif evidence tire the samey mutatis mutandis, witA 
tkepiemtmndetideiKeiHtAectue^/emimdietwunifirtmirepairiitg^ 
a Mghom^, See anie, p. 368^-372. Upen mm mdkhmni agmbut 
mftrieeUepermm or eerpemU hodpfor met rep e nrimg , imkabiimUe ef 
ike eemUffy 9fc. are cempeiemi wUneteeefer ike preaeetUum, 1 Ann, 
U, 1. c 18. #. 13. 

See a p recede n t ef an indicttneni/urnei rep airi ng n ceunty getei. 
C» C» C olo. 

Other caeet ef Nuaance, 

1. BTStat.lO&ll ir.3.c.l7, all lotteries are dedansd to 
be pabuc misancesy (uiless specially sanctioned by act of par- 
Hiunent). 2. Stage-plays unlicenoedy booths and stages for 
rope dancers, numntebuiks, and the like, are also paWc nu- 
sances. 4 Bl, Com. 167, 168. 3. The making and selling of 
fireworks and sqmbs, or throfnng them abont in the street, ia 
declared to be a common nusance, by stat. 9 & 10 ^. 3. c. 7. 
4. A common scold is deemed a paoUc nosanoe. 4 Bi, Com, 
169. 5. ^schemesof commerce, &c« by means of subscrip- 
tions, are declared to be public nusances, and subject the 
offenders to the penalties otprmmmmre. 6 0. 1. c. 18. and $er 
14 Sttit, 406. 4 Taunt. 587. 9 East, 516. 



Sect. 3. 
Open and notarknta kwdnCee, 

Indictment againet a' tnan,/or pubtidy expoeing hit netked peraan* 

Middlesex, to wit ; The jurors for our lord the King upon 
their oath present, that J. S. late of the parish of B. in the 
county of M. labourer, being a scandalous and evil disposed 
person, and devising, contriving, and intending the mozals of 
divers liege subjects of our lord the King to debauch and cor- 
rupt, on the third day of May, in the third year of the reign of 
our sovereign lord George the fourth, at the parish aforesaid in 
the county aforesaid, on a certain puUic and common highway 
there situate, in tlie presence of divers liege subjects of our 
said lord the King, and then and there being, and within sight 
and view of divers other liege subjects through and on the said 
highway then and there pasnng and repassing, unlawfully, 
wickedly, and scandalously did expose to the view of the said 
persons so present, and so pasung and repassing ss aforesaid , 
the body and person of him the said J. S. naked and unr 
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eovered, for a long space of time, to wit, for the space of one 
hour : to the neat scandal of the said liege subjects of our 
said l(ml the lung, to the manifest oormption of their morab, 
in contempt of our said lord the King and lus laws, to the evil 
example of all others in the like case oflTendinff, and agunst 
the peace of our lord the King, his crown and dignity. 

Fine or impritfrnmeniy or hoik. See R. v. Sir Charkt Sedl^, 
10 St. TV. jip. 93. 1 Sid. 168. 1 Keb. 620. and tee R, t. Gal- 
l»d, 1 Sett. Cn. 231. Prove tie ^finee at Uddt tketimeitnoi 

At to tdUmg obteene ftrintt or bookt, teeaiUef p* 295 ; mndait^ 
kteptng a hawdj^ koute, tee ante^ ^»362, 



Sect. 4« 

Oaming, 
TnOeimentfir trinmng^ n»nej^ ai cardi, ^rc. hy fraud. 

Middlesez, to wit: The jurors for our lord the King upon their 
oath present, that J. S. late of the parish of B. in the conntf 
of M., labourer, on the third day of May, in the third year of 
the leign of our sovereign lord Gecnrge the fourth, at the parish 
aforesud in the county aforesaid, by fraud, shift, consulage, 
drcumTention, deceit, unlawful device, and ill practice, in 
playing at and with csrds, to wit, at a certain game of cards 
caUed romge ef iiotr, with one J. N., unlawfrdly did win, ob- 
tain, and acquire to himself a large sum of money, to wit, the 
sum of sixty pounds, of the mouies of the sdd J. N. [or cer- 
tain YsluaUe things, to wit, one ^— — of the value of 

I, and one  of the value of '— "-*» of the 

goods and chattels of the said J. N., or being the property of 
the said J. N.] : to the great damage of the said J, N., to the 
evil example of all others in the like case olfonding, against the 
form of tiie statute in such case made and provided, and 
acainst the peace of our lord the King, us crown and 
dignity. 

The dtfendant thaU forfeit ftoe timet the vaJUe efthe money or 
other thing won, thaU be deemed it^amont, and thatt fufer cor* 
poral punithment at in the cote of perjury, 9 Ann. e. 14. t. 5. 
At iothepetutlty, however, it it not incbidedin the judgement ; bat 
an action mutt vfterweirdt be brought to recover it. R. v. Lookup, 
2 Sir. 1048. Thit tection of the ttatute estendt to ** cardt, dice, 
tablet, tennit, bowli, atul other game orgametwhattoever; " it ejr« 
Sendt alto, not only to the winner, but alto topertont ** bearing a 
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share «r part in the Mkee, yfugert, or mdvenhtrety* er ** htiUng on 
the ddee «r hemda ^f wmeh at &play m tfaretaUU" See theyrece^ 
dentt, 6 Wemt, 383. 391. If it he dmtht/kl at what game they 
phfei f add a eoaat omitting the name i^ the game. 



To maintain thia indictment^ it ia neceaaarr not only to 
prove that J. S. won of J. N. the moneys &c. laXiSL in the in- 
dictmenty or aome part of it, »eeR,Y» Dartej^j 1 Starh, R. 359, 
bnt alao to jHore that itwaa won by ** frand, ahift» conainagey 
drcnmTentiony deceit, unlawful deidoe, or ill practioe." A 
variance between the indictment and eyidence, aa to the game 
played (if atated), woold be&tal. 

Indieimenifor winning more than ten poundi at one fitting* 

Commencement^ at in the latt precedent.'} in the county afore- 
aaidy by playing at and with carda, to wit, at a certain game of 
carda caUed ron^ et noir, with one J. N., unlawfully did win of 
the aaid J. N., at one time and ritting, above the aum and 
value of ten pounda, that ia to aay, the aum of aizty ponnda, of 
the moniea of the aaid J. N. : to the great damage of the aaid 
J. N. 4^. i(c at in the latt precedent. 

The drfendant thaU forfeit Jhe timet the value d^tht mam^ or 
other thing won. 9 Ann* c 14. #. 5. See attte, p. Z77* Upon tkit 
ttatute, however, the Jtufgmeftt wot merely quod conidctua eat, 
and an action mutt efterwasrdt have been brought^ the penalty s 
JL V. Lookup, 2 Str. 1048 : iutby IS 0,2, c. 34. «. 8, the court 
thatt tet the fine office timet the value, b^c, $ which fine, after de- 
ducting from it tuck ckarget at the court thtdl deem reatonable to 
be aUwoedtotkeprotecutor and for evidence, thall go to the poor of 
the parish or place where the offence wat committed. 

Evidence, 

All the prosecutor haa to prove ia, that J. S. won of J. N., 
at one aitting, a aum exceedUig ten pounds. Where two mr- 
aons pla^red at carda from Monday evening to Tuesday evemng, 
without intermission, except an hour or two at dinner, &c., it 
was holden to be one sitting, within the meaning of the above 
atatutes. Bones r. Booth, 2 ^ Bl. 1226, 
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Sect. 5. 

Offenctt relating to Oame, 

IndkimaU for going armtd in ike night'time, for the jmrpoie of 

detiroyiMg game, 

Rfiddleaezy to wit : The joron for our lord the King npon 
their oath present, that J. S., late of the pariah of B. in the 
conntf of M, labourer, being an idle and disorderly person, on 
the ilurd day of May, in the third year of the reign of our so- 
▼erelgn lord Geoige die fourth, having then entered into a cer- 
tain rorest [ekase, park, woody plaataikm, dote, or other ooem or 
Mated groaiui'\ there ntuate, belonging to J. N., witn the 
intent then and there illegally to destroy, take, and kill, and 
to aid, abet, and asnst diyers oUier persons to the jurors afore- 
said unknown, illc^ly to destroy, take, and kttl game and 
rsbbits, was, about the hour of eleven in the night of the same 
day there found in the [forest] alioresaid, armed with a gun 
[croM-ftow, fire amu^ bkidgeok] and other otfenrive weapons : 
against the form of the statute in such case made and provided, 
and against the peace of our lord the King, his crown and 
dignity. If it be doubt/ul whether the foreet, tfc, belong to 
J* N.f add another coaai omUting the worde " beknging to 
J. N." 

JUitdemeatwr, pwdthable with traneportatioa, or with the khe 
punisknent at other mitdemeanort, at the court thali aegudge, 57 
0, 3. e. 9. «• 1. See ante, p, 132, at to tteaUng, hunting, or 
HiBng deer t^'p, 133, at to bebtg in a deer park, armed and dit-^ 
gaJMirf;— 134, oi to robbing a warren or pretervefbr haret, or 
being in each warren or preterve armed and ditguitedf ^^133, at to 
ttetSng eoniet r^l34, at to eteaUng /tth^^^lM, at to breaking 
down the head or metmd ^ajlah ptnuL 

Evidence, 

1. Prove that the defendant was in the forest or other place 
described in the indictment, in the night time : that is to say, 
between the hours of six in the evening and seven in the morn- 
Ihg, from the Ist Oct.j to the Ist Feb. ; between seven in the 
evening and five in the morning, from 1st Feb., to the 1st 
April ; and between nine in the evening and four in the mom* 
ing,durhig the remainder of the year. 57 G, 3. c. 9. «. 1. 
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2. Prore that be was aimed with a gpon, or other weapon 
mentiooed in the indictment. Set mUe^ p. 3&0, 351. 

3. ProTe that he was in the forest, Ac, with the faitent stated 
in tlie indictment, by pfovinp drcmnstances firom which the 
jufj may ftirly presume it : as, for instance, that he had 
actually killed game or rabbits there; or that he had nets» 
snares, or other engines used for the purpose of talcing or kill- 
ing them, about him at the time ; or the like. 



Sbct. 6. 

Taihig up dead bodUi. 

Indktmenifor digging up and carrtfing away a dead hodg. 

Kfiddleaez, to wit; The jurors for our lord the King upon 
theuroathpieient, that J. S., late of the parish of B. inU&e 
county of M., labourer, on the third day of May, in the third 
year of the rngn of onr sorereign lord Geoige the fourth, with 
force and arms, at the parish aforesaid, in the counlr aforesaid^ 
the church yard of and belonging to the parish church of the smd 
parish there ritnate,un]awfoUy and wilfolly did break and enter» 
and the grave theie in which one J.N. deceased had lately befoie 
then been interred and then was, with force and arms, uidaw- 
folly, wilfolly, and indecently did dig open, and then and 
there the body of him the said J. N. out of the grave aforesud, 
unlawfolly, wUfolly, and indecently did take and carry away : 
in contempt of our lord the King and his laws, to the evil ex- 
ample of All others in the like case offending, and against the 
peace of our lord the King, his crown and dignity. 

FUe ot trnpriaonrneut, or boih. R, v. Lynn, 2T,1L 733. If 
tke body canmot he recognized, etaie U to be the botfy^apermmta 
thejurori afireeaidunhumm* 

Eoidenae* 

Prove that the defendant dug up the body ; and the slightest 
removal of it would, it seems, be sufficient to constitute the 
offence. Or, prove that the body was found in the defendant a 
possession, and that it had been previously intewed in the 
church wd mentioned in the indictment \ from which the 
jury may fairly presume that the defendant was the persoi^ 
who dug it up or removed it. 
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SxcT. 7* 

ZHthurbiMg jnthiie worthip. 

inHeiwteni fir tRiturbhig a cnngregatUm of BaplitU, Aaiftg 

divine Hrmctm 

Wettmorelaiid, to wit : The juron for our lord the Kuig, 
upon their oath present, that heretofore, to wit, at the gene- 
ral quarter aeflsions of the peace holden at Appleby, in and for 
the county of Westmoreland, the day of , in 

the year of the reign of our soyerngn lord George the 

fourth, of the united kingdom of Great Britain and Ireland 
King, defender of the faith, before A. B. and C. D. esquires, 
and other their associates, justices of our said lord the Ring, 
assigned to keep the peace of our said lofd the King 
in the said county, and a&o to hear and determine divers fe- 
lonies, trespasses, and other misdemeanors in the said county 
committed, J. N. derk, teacher, and preacher to a congrega- 
tion of protestants dissenting from the church of England 
scrupling infent baptism, did then and there, pursuant to the 
statute in such case made and provided, certify to his Majes- 
ty's justices of the peace assembled in quarter sessions afore- 
sud, that he had appointed a certain house situate at 
in the parish of B. in the county aforesaid, therein to assemble 
and meet for religious worship, and which was then and there 
duly re|^«tered and recorded, according to the directions of the 
statute in such case made and pronded. And the jurors 
albresaid upon their oath aforesaid do further pieaent, that 
afterwards, to wit, on the third day of May, in tiie third year 
of tiie reign of our sovereign lord Geoige the fburtb, a con- 
gregation of protestants dissenting from the chuveh of 
England, of iHiich the said J. N. was then the teacher and 
preacher, were assembled for the public worship and service 
of Almigh^ God in the house afimresaid, so certified, registered, 
and recor&d as aforesaid ; and that J. S. late of the parish 
aforesaid in the county aforesaid, labourer, J. W. late of the 
same, carpenter, and E. W. late of the same, labourer, after- 
murds, to wit, on the day and year last aforesaid, whilst the 
said congregation were so assembled as aforesaid, and duriqg 
divine service, at the parish aforesaid in the countv aforesaid, 
uidawfolly, wfllingly, and of purpose, matidousqr and con- 
temptuously did come into the said congregation, during 
divine service as aforesaid^ and did then and there willing^ 
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and of purpose, mtBciooaly and coDtemptuouBly disquiet and 
distorb the said congregation, [by then and there talking, 
cnrdng, and swearinff with a louid yoice, and also by talking 
with a loud Toioe to the said J. N., he the said J. N. then and 
there being in the pulfnt] , the doors of the said meeting house 
and place where the said congregation were so assembled ai 
afioresaid, not being then locked, barred, or bolted : agunst 
the form of the statute in such case made and provided, and 
against the peace of our lord the King, his crown and digniUr. 
(2d CmmL) A nd the jurors aforesaid upon Uieir oath aforesaid 
do further present, that the said J. S., J. W., and £. W., 
afterwards, to wit, on the day and year last aforesaid, with 
force and arms, at the parish aforesaid in the county aforesaid, 
did willingly and of purpose, maliciously and contemptuously 
come into a certain congregation of protestants dissenting 
from the church of England, then and ^ere assembled for the 
worship and service of Almighty Ood, in a certsin meeting 
house there situate, and the sud congregation then and there 
wiUuIly, willingly, and of purpose, midieiously and contemptu- 
ously did dim^uiet and disturb, [by talking, Uughing, swear:* 
ing, and cursug with a loud voice,] (the said meeting house, 
where the said congregation were so assembled as aforesaid, 
being then and long before certified, registered, and recorded, 
acoording to the direction of the statute in such case made 
and provided, and the doors of the said meeting house and 
place where the said congregation were so assembled, not 
being then locked, barred, or bolted) : against the form of 
the statute in such case made and provided, and against the 
peace of our lord the King, his crown and dignity. 

Ftne 40 /., 52 G, 3. c. 155. #. 12, each defendant. R, v. Hube 
h; ai.f b T.R, 542. See the like provision as to eathoUe ehapeis, 
31 G, 3. c. 33. «. 10. This thence may be tried at the sessioHs, 
52 0.3. c. 155* s, 12, or in the King's Bench, see 3 Bvr. 1683, 
or at the assioes, i/removed/rom the sessions 6y certiorari, b T,ll, 
542. AAf,SfS, 508. 

Evidence, 

1. Prove that the chapel or meeting house was certified and 
registered^ as alleged in the indictment ; which may be done 
by the clerk of the peace produdng the book, &c. in which the 
same was registered, or perhaps by an examined copy of the 
entry. See ante, p, 84, 87. Where it was objected that the 
statute did not extend to a congregation of foreign Lutherans, 
though registered, the objection was overruled. IL v. Hnbe, 
if ai. Peahe, 132. It is immaterial whether the officiating 
clergyman have qualified according to the statute, or not. Id. 

2. Prove the disturbance, as stated in the indictment. 
Where, in a contest for the sitoatloii of clerk to a meeting 
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hou8e> one clerk pulled the other from the desk, it watholden 
to be a distarbauce within the statute, R. y, Hube Sfol,, 5 7*. 
JL 542, although the statute certainly was intended princi** 
pally to apply to persons who with violence oppose a form of 
worship inconsbtent with their own ideas and tenets* 



Sect. 8. 



JUfiuing to execute a public office* 

Indictnutit for refusing' to serve the office of chief comtaUe, 

Middlesex, to wit : The jurors for our lord the King upon 
their oath present, Uiat at the general quarter sessions of the 
peace, holden at the New Sessions House on Clerkenwell 
Green, in and for the county of Middlesex, on Saturday the 
eighth day of May, in the third year of the reign of our sove- 
reign lord George the fourth, to wit, at the parish of 
in the county aforesaid, before A. B. and C. D. esqnhres, and 
others their associates, justices of our said lord the King, 
assigned to keep the peace of our said lord the King in the said 
county, and also to hear and determine divers felonies, tres- 
passes, and other misdemeanors in the said county comnutted, 
one J. S., late of the parish of B. in the county of M., shoe- 
maker, then and long before being an inhabitant and resicting 
in the parish last aforesaid, within the hundred of OssuUton in 
the said county, and a fit and able person to execute the office 
of chief constable within the said hundred, at the said sesnons, 
by the justices aforesaid, in due manner was then and there 
elected to be one of the chief constables of the hundred afore- 
said, in the room and stead of one J. N. ; whereof the said J. 
S. afterwards, to wit, on the day and year aforesaid, at the pa- 
rish last aforesaid in the county aforesaid, had notice. Never^ 
theless the said J. S., not regarding his duty in that behalf* 
but contriving and intending the due execution of justice to 
hinder and prevent, afterwanls, to wit, on the day and year 
aforesaid, at the parish aforesaid in the county aforesaid, un- 
lawfully, wilfully, obstinately, and contemptuously did refuse, 
and from thence continually until the day of the tiddngof this 
inquirition, unlawfully, wilfully, obstinatdy and contemptu- 
ously hath refused, aud still doth refuse, to take upon mm- 
self and execute the said office of cldef constable within the 
hundred aforesud, to wit, at the parish last a£»resaid in the 
county aforesaid : contrary to his duty in that behalf, in ma- 
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■ifcit contempt and dday of justice, and against the peace of 
ear lord the lung, bis crown and dignitf. Tke indkimaitimui 
sktm iy wkom lAf dt/endtmi wmt decUdy mid tkmt ke had natiee, 

M» T« BwrjRtfy 5 3dod» 96» 
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1. PMnre the election^ by getting the clerk of the peace to 
produce the minutes of it. 2. Frore t)ie senrioe of a notice 
vpon the defendant, informing him of his election^ and re- 
quiring him to attend before the jnstioes to lie swom. 3. And 
pro?e either an actual refusal to serre tiie office ; or that he 
did not attend to be swom in, wliich would be pnmA fmelte 
crldence of a reftisal. 

On the other hand, ilie defendant, as a defence, may nroTO : 
1. that be is not an inhabitant of the place for which he is 
chosen. 1 Ami, J., tU, eomtmMe, #. 2 ;^2. that he ispreridcnt 
or one of the commons or fellows of the £u;ulty of phYsic in 
London ; 32 H. 8, e. 40 1— 3. that be is a sorgecm, duly ad- 
mitted, and practising in London ; Semb, See 5 H, 8. c. 6. 18 G.2. 
c. 15. JL r, Pemd Cemyna 312 \ — 4. that he is an apoUiecary, 
free of the company of apothecaries in London, or (if he re- 
dde in the country) having senred seven years apprenticeship ; 
6 ft 7 fF. 3. c. 4 ;— 5. that be is a practising barrister or at- 
torney \ Semb, 2 Hmfh, c. 10. t, 39;-*6. that hje is an alder- 
man of London ; 2 Hawk, c. 10. «. 40 ;^7. that be is-a Ser- 
jeant, corporal, or private man, serving in the militia ; 26 0, 3. 
€, 107. 9. 130 ;— 18. that he is a protestant dissenting minbter, 
and has taken tlie oaths, die, 1 W.biM. c, 18. #. 11, and 
does not follow any trade, occupation, Ac. for his livelihood^ 
excepting that of sdioolmaster ; 52 0. 3. e. 155. e. 9 ;— 9. tiiat 
he Is a catholic clergyman, and has taken the oaths prescribed ; 
18 0. 3. c. 60. #. 8 ;<»10* that he is a foreigner ; ILy.Ife 
AHerrtf 5 Bmr» 2787 ;— 11* that he has a special exemption 
from the crown, from serving in parish offices, die. JZ. v. Clarke 

1 T. R. 679. 

But it is no answer to say that be is a protestant dissenter 
or catiiolic ; for be may serve by deputy, if be do not wish to 
take the oaths. 1 ^F. flf jif. c. 18. #. 7. 31 G. 3. e. 82. «. 7. 
Nor is it any defence, that be is an officer of the Kin|f s guards, 

2 Hmvk. c. 10. #• 41, or a younger brother of IVimty House, 

1 7*. A. 679, for the same reason. Nor is it anv defence, that 
he resides in the jurisdiction of a leet witliin tne hundred or 
place for which he is elected ; R. v. GeKge^ Ceiwp. 13 ; or Aat 
NO constable had ever before been appointed for the place. 

2 Aed. 557. 
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Indictment for rcfiuing to etrve the office of Petty Comtahle. 

Middlesex, to wit : The jurors for our lord the Kiqg upon 
their oath present, that J. S., late of the parish of B. in tbe 
county of M., shoemaker, on the third day of May, in the third 
year of the reign of our sovereign lord George the fourth, 
and long before, was and still is an inhabitant and resiant 
within tne parish aforesaid in the county aforesaid, and a fit 
and able person to execute the office of constable for the said 
parish ; and that the said J. S., on the day and year aforesaid, 
at the parish aforesiud in the county aforesaid, at a restry then 
and there duly holden in and for the said parish, at the yestry 
room of and in the parish church of the said parish there 
situate, lawfully, in due manner and form, and according to 
the custom of tne said parish, was elected and chosen by the 
men inhabiting and resiant within the same parish, to be one 
of the constables of and for the said parish, for one year from 
thence next following, to do and execute all and singular those 
things which belong to the office of constable ; and that the 
said J. S., afterwards, to wit, on the day and rear aforesaid, 
at tiie parish aforesaid in the county aforesaid, had due notice 
thereof, and then and there was required to appear before A. 
C. esquire, then and yet being one of the justices of our sud 
lord the King, assigned to keep the peace of our sud lord the 
King in and for the county aforesaid, and also to hear and de- 
termine divers felonies, trespasses, and other misdeeds com- 
mitted in the sud county, on the fifth day of May in the year 
aforesaid, to take his oath for the due execution of the said 
office of constable for the said parish, according to the duty of 
that office. Nevertheless the said J. $., not regarding his duty 
in that behalf, but contriving and intending the due execution 
of jnsUce to hinder and prevent, afterwards, to wit, on the 
day and year aforesaid, at the parish aforesaid in the county 
•foresaid, unlawfully, wUfolly, obstinately, and contemptu- 
ously did refuse, and firom thence continually until the day of 
the takingof this inquisition, unlawfully, wilnilly, obstinately^ 
and contemptuously hath refosed, and still doth refuse, to take 
his said oath for the due execution of the said office of consta- 
ble, or In anywise to take upon himself or execute the sud 
office t contrary to his duty in uiat behalf. In manifest contempt 
and delay of justice, imd against the peace of our lord the 
King, bis crown and dignity. See a tbnUar yreeedent, where 
the de/Biviant woe elected at the leet. Bum, J*,, tiU eoMlo&fe, C 
C. C. 152. 4 ff^ent. 351. 332 i'-'ond theUhe, where theeieetUm 
was at a cetart of wardmote for one of the ward* In the eiiy of Lorn" 
don, C. C. C, 147. 

^e to the evidence, tee ante, p. 384. 
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IndUttment/hr r^fiumg to nrve the ifficeof m)er$eer of the poor. 

Afiddletex, to wit : The jnron for onr lord the King upoo 
their oath present, that J. S., late of the parish of B. in the 
county of M., shoemaker, on the third day of May, in the third 
year of the reign of our sovereign lord George the fourth, and 
lon^ before, was and still is a sobstantial householder in the 
panah aforesaid in the county aforesaid, and an inhabitant and 
resiant in the said parish, and a fit and able person to execute 
the office of overseer of the poor for the said parish ; and that 
the said J. S., on the day and year aforesaid, at the parish 
aforesaid in the connty aforesaid, by warrant under the hands 
and seals of A. C. esquire, and J. P. derk, two of the justices 
of onr said lord the king assigned to keep the peace of our 
said lord the King in and for the county aforesaid, and also to 
hear and determine divers felonies, trespasses, and other mis- 
deeds committed in the sud county (one of die said justices 
being of the quorum, and botii of the said justices then dwell- 
ing in [or near] the parish aforesaid in the county aforesud), 
was lawfully nominated and appointed to be one of the over- 
■eers of the poor of the said parish, according to the direction 
of the statute in such case made and provided ; whereof the 
said J. S. afterwards, to wit, on the day and year aforesaid, at 
the parish aforesaid in the county aforesaid, had notice. Ne- 
vertheless the siud J. 8., not reg^urding his duty in that behalf, 
but contriving and intending to render the said warrant of ap- 
pointment of no effect, afterwards, to wit, on the day and year 
aforesaid, at the parish aforesaid in the county aforesaid, un- 
lawfully, wilfully, obstinately, and contemptuously did refuse, 
and from thence continually until the day of the taldng of 
tlus inquisition, unlawfully, wilfully, obstmately, and con- 
temptoously hath refused, and still doth refuse, to take 
upon himself and execute the said office of overseer of the 
poor of the said parish, to wit, at the parish aforesaid in 
the county aforesaid: contrary to his duty in that behalf, 
to the great damage of the said parish and the parishion- 
ers thereof, in delay of the provision for and care of the 
poor of the said parish, in contempt of our lord the King 
and his laws, to the evil example of all others in the like 
case offending, against the form of the statute in such case 
made and provided, and against the- peace of our lord the 
King, his crown and dignity. See the precedents, 4 0^eHi, 
338. 349. In stating the appokUmmty let the temu of the 
warrant he parttaUqrfy attended to. 

Evidence* 
Produce the warrant, and prove it. Prove that the de- 



Be/uHng to €X9tmie a ftAlk 9jfficet 387 

fendant had notice of it, ae mentioned in the indictment. 
And prove either that he actually refnaed to execute the 
offlcc; or that he did not aftcrwarda execute it, from 
wliich Ins refnaal to execute it will be implied. The aame 
cauaea of exemption from aerving the office of conatable, 
are in general equally applicable to tiie office of oTeraeer Pf 
the poor. See ante, p,ZM, 
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PART III. 



CMurptroty. 

Iiidktmmifor a eanspirmcy to charge m man with a crime* 

Bfiddleiez, to wit t The jurors for our lord the King upon 
their oath preieiit» that J. S.» late of the parish of B. in the 
county of M.> labourer, and A. his wife, and J. W. late of the 
same, carpenter, and E. W. late of the same, labourer, being 
eril dispoaed persons, and wickedly devising and intending not 
only to deprire one J. N. of his good name, fame, credit, and 
reputation, but also to sul]ject Mm, as ftr as in them Uy, to 
the pains and penalties by tlie laws of this kingdom made and 
proTided against, and inflicted upon persons guilty of [rape] 
on the third day of May, in the third year of the reign of our 
sovereign lord George the fourdi, with force and arms, at the 
pariah aforesud in the county aforesaid, did amongst them- 
selves conspire, combine, confoderate, and agree together, 
folsaly to charae and accuse the said J. N., that he the said J. 
N. had then lately before [feloniously raTished and carnally 
known the said A., riolently and against her will and consentf . 
AxD THX JCJROBS AFORESAID upou their oath aforesaid, do 
fvirther present, that the said J. S. and A. his wife, and J. W., 
and E» W., afterwards, to wit, on the day and year aforesaid, 
at the parish aforesaid in the county afofrraaid, m pursuance of 
and according to the said conspiracy, combination, conft^- 
ncy, uid agreement amongst tliemsdyes had as afotesaid*, 
[here set oktthg overt act* aa in high treaton ; tee ante, p. 265 et 
seq, t imtroAtdng the eeeontl, and each of the subsequent overt mctt^ 



ikiui And the jiiron aforesidd upon their oath aforesaid, do 
fother presenty that in fnrther pursuance of, and according to 
the said conspiracy, combination, confiederacy, and agreement 
amongst them the said J. S. and A. his wife, and J. W., and 
£. W., had as aforesaid, they the said ^c\ on S^e* at 4^. ^c. 
^9 thu, {coniimting the indiciment/rom the above *) :] fJEdsely and 
nnlawfiiUy, in the presence and hearing of divers persons, did 
chaige and accuse the said J. N. with and of the rape afor^aid. 
And the jukobs aforesaid upon their oath aforesaid, do 
further present, that in fnrther pursuance of and accor^ng to 
the said conspiracy, combination, confederacy, and agreement 
amongst them the said J. S. and A. his wife, and J, W* and £. 
W. had as aforesaid, she the said A. afterwards, to wit, on the 
day and year aforesaid, at- the parish aforesaid in the county 
aforesaid, did upon her oath falsely charge and accuse the sdd 
JL. N. before A. C. esquire, then and yet being one of the jus- 
tices of our said lord the Kinv , assigned to keep the peace of 
our sud lord the King in and for the county aforesaid, and also 
to hear and determine divers felonies, trespasses,, and other 
misdeeds committed in the said county, that he tbie said J. N. 
had then lately before feloniously ravished and camaUy known 
her the said A., violently, and against her will and consent. 
And the jurors aforesaid upon their oath aforesaid do 
further present, that in further pursuance of and according to 
the said conspiracy, combination, confederacy, and agreement 
amongst them the said J. S. and A. his wife, and J. W., and 
£. W. had as aforesaid, she the said A., by the name of A. the 
wife of J. S., afterwards, to wit, at the General Quarter Ses- 
sions of the peace of our said lord the King, holden at the New 
Sessions House on Clerkenwell Green, in and for the county 
of Middlesex aforesaid , on Monday the day of May, in 

the year aforesaid^ before A. B., and C. D. esquires, and others 
their associates, justices of our said lord the King, assigned to 
keep the peace of our said lord the King in and fbr the county 
aforesaid, and also to hear and determine divers felonies, tres- 
passes, and other misdeeds committed in the said county, did 
falsely exhibit a oertun bill, commonly called a bill of indict- 
ment, against the said J. N., by the name and addition of J. 
N« late of the parish of C. in the county of M. yeoman, to P. 
C. esqiure, [hire ittseri the namee of the grand jurore to wham the 
indictment for rape woe exhibited] good and lawful men of the 
said county, then and there sworn, and chaiged to enquire for 
our said lord the King, for the body of the said county, which 
said bill was by the said jurors then and there returned into 
the said court, before the justices of our lord the King last 
aforesaid, and others their fellows aforesaid, thus indorsed : 
** Not found :" which said bill is in these words, that is to say : 
Inhere set out the indictment verbatim t and yov may then add^ with 
intent to obtain and acquire to them the said J. S> and A. his 
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wife, and the said J. W. andE. W., of and from the nid J. N. 
dhcfi nmi of moner Ibr GoiDpoancGiig tiie said pfeteid 
ii]r and rape so falsehrchargednpontiie said J.N. aaafinenid 
iftkU he iktfmHy mitkat then wiUheno tHJfiemiHfimpnmimgUli 
to tlie great damage, scandal, infamy, and diamoe of the said 
J. N., to the enl example of all others in theUke case oflland** 
ing, and against the peace of onr lord tiie Qng, his crown 
anddigni^. SeethefoUewbigpreeedmUx aemupbwfUtdim^ 
a flNAM with forgery, 4 WetU, 96, eodorngt C, C. C. 126, tartemf, 
C. C.C. 135. «irfMe3 An*. 1320, reeAingHalemg9odt,C,C.C. 
195, p a imHing hortet, 4 Weni» 98. 
jrwe er tHiprteomitiettiy #r bwk* 

A conspiracy is an agreement between two or moreperKms, 
— 1. fidself to chtaeffe another with a crime pnnishable by law, 
either from a malicious or yindictire moti?e or feeling towards 
the party, or Ibr tiie porpose of extorting money from him ;— 
2. witiugfiiOy to iijnre or pr^ndice a third person, or any 
body of men, in any other manner ;— 3* to commit any offence 
pottfahable bv law ;— 4. to do any act with intent to pervert 
the course of jnstioe ;-^. to eflbct a legal purpose, with a cor^ 
ropt intent, or by improper means ; — 6. to wUch maybe added j 
conspiracies or combinations by journeymen to raise thdr 
wages, &c. 

Thus, under the first head, — a oonsfdraey to charge a man 
frdsely with treason, felony, or misdemeanor, is in£ctable ; 
but it is not an indictable offence, for two or more persons to 
consult and agree to prosecute a person who is guilty, or 
against whom uiere are reasonable grounds of sospidon. JL v. 
Best, 1 Salk, 174. 

Under the second head/--a conspiracy to impose pretended 
wine upon a man, as and for true and good Portugal wine, ia 
exchange for goods ; /Z. y. Macarty f aL, 2 L, Raywu 1179 ; 
a conspiracy by a female scnrant and a man whom she got to 
personate her master and marry her, in order to defraud her 
master's relations of a part of his property after his death ; JR. 
y. Taylor tf al,, 1 Leach, 37 ; a conspiracy to injure a man in 
his trade or profession ; A. y. Ecdet, 1 Leach, 274 ; a conspi- 
racy to charge a man as the reputed father of a bastard; 
1 Hawk. c. 72. «. 2 ; a conspiracy to raise the prices of the pub- 
lic funds by felse rumours, as being a fraud upon the public ; 
3 M'.Sf S,67 I a conspiracy by persons to cause themselyes to 
be reputed men of property, in order to defraud tradesmen ; 
it. y. Robert* 8f al. I Con^. 399 ; a conspiracy to defraud the 
public by issuing and negotiating bills in the name of a fictitious 
and pretended banking firm ; R. y. Hevey ^ al», 2 East, P, €• 
858 ; a consinracy by yiolence, threats, oontriyance, or other 
sinister means, to procure the marriage of a pauper of one pa- 
rish to a jMiuper Of another, in order to chaige one of the 
parishes with the maintenance of both : JR. y. Tammi, 4 Hmt. 
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2106. tmdue 1 Etut, P. C. 461, 462. 8 Mod. 320 : for these, 
severallyy it has been holden, an indictment will lie. But an 
indictment will not lie for a conspiracy to kill game, or to 
commit any other mere ciril trespass, R. t. TWntr, 13 JSsir, 
228, orfor a consfnracyto sell a man an onsonnd horse, ii.T. 
PywtU %; a/., 1 Stark, 402, or for a conspiracy to deprire a 
man of an office under an illegal trading company. i{.T.5l>vtf- 
tmit 1 GsMo. 549 «. 

Under the third head,— -a conspiracy to commit a fokmy or 
misdemeanor, is indictaUe. SteR,y, PoUmtm if a/., 2 Camp. 
229. 

Under the fourth head—A consinracy by certain justices, of 
peace to certify that a hig^nray was in repair, when they knew 
It to be othennse, was holden to be indictable. R. r. Mawbey 
4r ai.9 6 T, R. 619. So, where sereral persons conspired to 
procure others to rob one of them, in order, by con?icting the 
robber, to obtain the reward then given b^ statute in snBh a 
case, and tiie party who acoordingfy comimtted the robbery, 
was afterwards couTicted and acUuDy executed : these per- 
sons were indicted for the conspiracy, and convicted. R, y. 
MkedoHki^ «/., 1 ZeocA, 45. 

As to the fifdi head, namely, effecting a legal purpose with 
a corrupt intent, or by improper means, jee 1 liaeh, 37. 
3 Bar. 1439. 1 mb. 41. 8 Mod. 321. And as to the sixth 
head, oeepooip. 394. 

1. The indictment must in the first place chai|[e the conspi^ 
racy. And in stating the object of the conspiracy, the same 
oertidnty is not requved, as in an indictment for the offsnee 
dec. conspired to be committed ; as, for instance, an indict- 
ment for consj^ring to defiraud a person ** of divers goods," 
has been holden suAdent. Ante, p. 19 ^ and «er 3 Bar. 1320. 

2. It is usual to set out tlie overt acts, that is to say, those 
acts which may have been done by any one or more of the 
conqdrators, in order to effect the common puipose of tiie con* 
spinunr. But this is not essratially neoessaiT : the conspiracy 
ifenlf IS the offence ; and wlietlier anything have been done in 
pursuance of it, or not, is immaterial. R. T.QUtif ai., 2^Bam. 
if Aid. 204. mad 9ee2 L. Roam. 1167. 2 Bar. 993. 3 Bur. 
1321. 

3. In an indictment for a conspiracy to indict or charge a 
man with an offence, it is not necessary to aver that the man 
is innocent of the offence ; R. t. Kia aer t ky if ^t "^ S^' 1^3 ; 
for he shall be presumed to be innocent, untQ the contrary 
appear. See R. y. Bea, 1 Salk. 174. R. r. Spraggy 2 Bar» 
993. So, in an indictment for conspiring to pervert ttie course 
of justice, bjr producing a false certificate of justices of peace 
that a rood, mdicted, was in repafar, in order to influence the 
judgment of the court : it is not necessary to allege that the 
defendants knew %h^ certificate to be felse^ it is sufficient that 
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thcT agreed to certify the fact as tme, without knowing it to 
be ao. JLr.Alawbey, 6T.R. 619. 

4. The venue may be laid in the county in which the con- 

Siracy actually tooK place, or in a county in which apy one of 
e deifendantB did an act in furtherance of the common object 
of the oonapiratoTB. ^nte,p, 5. 

It may be necesiary to obaerre, that it has been holden 
that the Quarter Sessions have jurisdiction of conspiracy. R, ▼• 
JUtptU, 3 Bmr. 1320, 1 W. BL 368. 

Evidence, 

Prore the oons|nracy, as described in the indictment, and 
that the defendants were engaged in it; or prove circumstan- 
ces from which the jury may presume it. sie R. y. Partom Bf 
mi., I W, BL 392* And the prosecutor may go into general 
CTidence of the nature of the conspiracy, before he gives evi- 
dence to connect the defendant with it. R, y, Hammmd^al,, 
2Etp,7\%. 

The acts also of any one of the conspirators, in furtherance 
of the common derign, may be given in evidence against all. 
AnUj p» 268. And if any one overt act be proved in the 
county where the venue is laid, other overt acts either of the 
same or others of the conspirators, may be given in evidence* 
although committed in oUier counties. Ante, p, 268. R, v. 
Bowet, 4 Bait, 171 «. But before you. give in evidence the 
acts of one cons|nrator agidnst another, jrou must prove the 
existence of the consjaracy, that the parties were members of 
the same conspiracy, and that the act in question was done in 
furtherance of the common design. Ante, p. 268. 

The wife of one of the consinrators shall not be allowed to 
g^ve evidence for or against the others. See eatte, p 97. 

As conspiracy must be by two persons at least, one cannot 
be convicted of it, unless he have been indicted for conspiring 
with persons to the jurors unknown. 1 Hawk, c. 72. #. 8. But 
one person alone may be tried for a conspiracy, provided the 
indictment chai|[e him with conspiring with others, who have 
not appeared, R. v. Khmertley Sf at,, 1 Str» 193, or who are 
dnce dead. R. v. Nichole Sf al., 2 Str. 1227. 

Jndictmenifbf a coHspiraey to ctnntnit a crime, 

Middlesex, to wit : The jurors for our lord the King upon 
their oath present, that J. S., late of the parish of B. in the 
county of M., shipowner, J.W. late of the same place, yeoman, 
and £. W. late of the same place, mariner, b«ng evil disposed 
persons, and wickedly devising and intending to defraud and 
prejudice certain persons hereinafter mentioned, on the third 
day of May, in the third year of the reign of our sovereign 
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Idrd George the fourth, with force and arms, at the parish 
aforesaid in the connty aforesaid, did amongst themaelres con- 
spire, combine, confederate, and agree together, folady and 
fraudulently to cheat and defraud certain underwriters herein- 
after mentioned) of dirers large sums of money : AMD THE 
jURoiis AromssAiD upon their oath aforesaid do frnrther pre- 
sent, that the said J. S., J. W., and £. W., afterwards, to 
wit, on the [daU of the pokey] in the year aforesaid, at the pa- 
rish aforesaid in the county aforesaid, in pursuance of and 
according to the said conspiracy, combination, confederacy, 
and agreement amongst themselFes had as aforesaid, didcanse 
and procure a certain ship called the ^ and certain 

goods in and on board of the said ship, to beinsmnedby certain 
underwriters, to wit, by A. B., C. D«, E. F., and G. H., and 
tiie said underwriters then and Uicre severally underwrote a 
certain policy of insurance upon the said ship, and upon the 
sidd goods so loaden on board the said ship as aforesaid, upon 
and for a Tovage from the port of London to the island of 
Saint Vincent m the West Indies. And the jurors aforesaid 
upon thdr oath aforesaid do forther present, that the said J. 
8., J. W., and E. W. afterwards, and after the said ship sailed 
frt>m the port of London aforesaid upon the yovage aforesaid, 
to wity on the fourth day of June, in the year annesaid, in far- 
ther pursuance of and according to the said conspiracy^ com* 
bination, confederacy, and agreement amongst themselTes, 
had as aforesaid, did remove and unlade from onboard the said 
ship, dirers goods insured as aforesaid, of great value, to wit, 
of the value of four hundred pounds, before the siud ship had 
reached her port or place of destination aforesaid, to wit, at 
the parish aforesaid in the county aforesaid. And tbe jurors 
AFORESAID upou their oath aforesaid do further present, that 
in further pursuance of and according to the said conspiracy, 
combination, confederacy, and agreement amongst themselvea 
had as aforesaid, the said J. S., J. W., and E. W. afterwards, 
to wit, on the twentieth day of June in the year aforesaid, on 
the high seas, to wit, at the parish aforesaid in the connty 
aforesaid, did cut, bore, and make, and did cause and procure 
to be cut, bored, and made, divers holes in the bottom and 
sides of the said ship or vessel, with intent thereby to sink, 
cast away, and destroy the said ship and the goods in and upon 
the said ship so laden as aforesaid, and with mtent and design 
then and thereby wilfoUy and mididously to prejudice the said 
several persons who had so underwritten the said policy of in- 
surance upon the said ship, and upon the goods so therein and 
thereupon loaden as aforesaid : to the great damage of the said 
A. B, C. D., £. P., and 6. H., who had so underwritten the 
said policy as aforesaid, and against the peace of our lord the 
King, his crown and digmty. See ante, p, 187, and theprece" 
dentf 6 H^enUZS? : end tee the foUowing precedent* : of an indict' 
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mmifiir a emtpirmejf to tmhew okwumejf coUeetedtm a M/, C. C. 
C« ISo ;— Up diat m mom ma o/MOMy, by jtrHending to maare to 
Mm tm ammUfft 4 Wtni, 80. 89 y-^-to gtt/nm m mum Moaecept* 
mmeoo^ t^^omfntemee qfgetUmg' them d ueomte dpS ^«ii/..378 ;— 
to d^fromi m wumof mmtey, wtder jurttomee ^protmring a piaee, 
C. C. C, 127. 133 ;— te Now vp tke waik ^mpritoth C, C, C. 
422 ;— teeioflpe Mtf o/pHtom, 4 WeiU. 116 i-'^tormite tke price ^ 
vktmmie feoit), C. C. Cp 130;— to o6r«iii a nolle proaeqm to mi 
imBctmemi,iyfimid,C,C, C. 138 ;— to jpfiw a/bte ceri^ffiRito ^ 
« roMi Miy te njNi^, 4 li%Mf. 125, amdtee R, r,Mmi^p 6 T. 
Ji. 619 ;•— to lAnw m iurtkemitpom m pariskf bp tke pmriek ofieero 
ofmmoikerpmriikpermimiing a ptmper cfthefinmer pmrisk to mmrp 
afimnak pmptf of thekr pmitkf C C. C. 1&;— to Mi^ n P'V 
nmipnq^ to settle te aparitk, 4 IPbtf. 124 ; i p fwm /i t/ ljr to 
Mtf a MOM to ^«rf^ 4 l^%Mf. 94;— to withdrmo euHomere from a 
hromer^ 4 WeiU. 106 ;— to iitfuregwmakere te lAeir fmfey 4 Went. 
439 ;— fo mfo « pUuferinkUpr^faeekm^ 6 ffPiitf. 443 ;— to acetuo 
a MWMHi ^ <«caiiliMiiet wUk defendtrnt, fo or«fer to meJie ker 

mOTTp AlHIy 4 wrtSHtt 79« 

AstotlieeTidence»«0v«itoy/».392« PxoTie the oonsinimcy 
either ezpreidy ; or prore one or more of the overt acts laid, 
and that the defendants were either engaged in the commis- 
sion of them, or caused or procnred their commission, from 
which the Jniy may UkAj presume the conspiracy. 



Am to eoMMiMltofu hp warkmeup to enkance their foagetf ife, ^c, 
eee etat, 39 &40 G. 3. c. 106, wkick inJUcU aprndekmenifir tke 
ofiHeOf upon a tummarp comnction before two mogiitraiet ; and 
eee Bum, J,, tii, Serooni^ e, 27. See aUo/orms <^imdietmenttai 
eommom law, C, C C. 127« 134. 4 Went. 100. 103. 113. 120. 
6 Went, 375. 
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ofaprindpai in the teetmd degree, 

4fUf etaiing the ^finee eftkeprimdpal <» ihe/Ini degree, mtd 
immediate^ l^fitre the ceeS^tuUm ^the imdkimemip Marge the 
frimcipeiim theeeoemd degree thme:\ And the jwon ernmeSA 
mm. tbdr oath aforesaid do fiirther prewnty that J« W. Ipla of 
the pariah aforesaid in the. eonnty aforesaid, labomery on the 
day and year aforesaid, with force and arms, at the parish 
aforesaid in the connhr aforesaid, folonioosly was prestat* aid- 
ing, abetting, and assisting the said J. S., the [folonj and lai^ 
ceny] aforAaid todoandconunit: [agabtei the peeteeift. Jbe 
ON kidieieeeni far umrder, thie ie kuerted immedieaety h^bre tke 
cemckdhg eUnue, and so the jnrors, &c« ; «mf tUe dmue them 
ehargee Soth the primeipale m the/bret emd eeeoHd degree wUh tke 
weerder, thiu : And so the Jnrors aforesidd upon tlieir oath 
aforesaid do say, that the said J. S. and J. W., the said J. N., 
in manner and form aforesaid, feloniously, wilfoUy, and of 
their malice aforethonght, did kill and mnrder : against the 
peace, &c. See mUe^ p. 210, 211. 

Rhmjff with er without clergy, aceordlmg to ctrewm ete meee* 
Where m etattUe createe a fdomf, and exehidee pereeme gMy 
thereof frvm the hen^ of clergy, without making prenietom ae to 
pereene pretent aiding and aSttingt priudpab in tke eecond de» 
gree are thereby outted efckrgy, ae well ae principab in the firet 
degree. R, y. Midwinter 8f ok, thtt, App, 41ft. CoaUwaieere* 
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cttMy 1 Leaeht 66. So, where a tUOuie tdhet awmf dergyfrom 
a ct mt m on low fikmyt fy name, (at in the caw tjf murder, rape, 
Md tm y , robbery, and bwglary), thote yreteni aidiHg and abet" 
it^ in the offinee are impHedify emted t^f clergy, although the 
statute mahe no mention of them. 1 Haie, 537. Fbet. 357. But 
where a itatute tahee away clergy from the person committing a 
comman law felony, and notfimn the thence its^fby name {as in 
the case of the statute 1 J, 1. c. H, of stabbing, and the statutes rr- 
lati»e to larceny in a dwelling house, ^.) , those present aiding and 
abetting merely shall have their clergy, that person only who actw 
ally eommiU the ogfence being deemed to be ousted of clergy by the 
statute. Fost. 356, 357. R. y. Page if aL, Fott, 355. Yet in this 
latter case, if the accessary be expressly ousted of clergy by the sta^ 
tute, as well as the person committing the effence, it must be deemed 
to be virtually an exdusum of the principal in the second degree 
Jrom clergy, by necessary implication. If a wife be present aiding 
and abetting in the murder of her husband, she is guilty of petit 
treason, although the party hUHng be guilty of murder only. 1 Hale, 
378, 379. 

In the case of felony at common low, where clergy has net been 
tahen away ; md in eases rf felony at common law or by statute, 
where the principal in tks first degree is expressly, and the princi^ 
pal in the second degree is by construction of law, ou^ed of clergy 
(vide stqnra) : the pleader may charge the principal in the second 
degree, either as a principal in the fit st degree (for proof that he 
was pretent aiding and abetting, will, in such a case, wudHtain an 
indictment charging him with having actually commHtedtheojffknce; 
see Machall^s case, 9 Co, 67 b, 1 Hale, 438} ; or as being present 
sUding and abetting, as in the form above given, at his option* 

SvidencCm 

llie defendant must be proved to have been either actually 
or oonatmctiyely present, aiding in or abetting the commission 
of the offence. It is not necessary that be should be actually 
present; if he be outside tiie house watching to prerent sur- 
prise, or the like, whilst his companions are in the house 
oommittinj^ tiie felony, such constructiTe presence is sufficient 
to make lum principal in tiie second degree. FmI. 350. See i?. 
T. Borthwich 4r a/., 1 Doug, 207. So, it is not necessary to 
pove that be actually aided in the commission of the offence : 
if he watched for his companions, in order to prevent surprise ; 
or remained at a convenient distance, in order to favour their 
escape, if necessary ; ot was in such a situation as to be able 
readHy to come to their assistance, and that the knowledge of 
this was calculated to give additional confidence to his com- 
panions : evidence of any of these circumstances idll be suffi- 
cient proof of the allegation that he was present, aiding and 
abetting. On the other hand, although a man be present 
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whilst a felony is committing, yet if he take no part in it, and 
do not act in concert with those who commit it, he shall not 
he made liable as principal in the second degree, merely be- 
cause he did not endeavour to prevent the felony, or appre« 
hend the felon. 1 Haie, 439. Fast, 350. 

Where seyersl persons assemble for a Ima/M purpose, and 
one of them, in the prosecution of it, kill a man, tms is mur- 
der, or manslaughter, according to drcumstanoes, in the party 
killing, and in Su. those who actually aided and abetted lum in 
the act ; but the other persons who were present, and wiio did 
not actually aid or abet, are not guilCy as principals in the se- 
cond degree. Fbti, 354, 355. If, however, the object of the 
assembly were tmiaufitl, or intended to be carried into effect 
by unlawful means, tee Fbrt. 351, 352, particularly if intended 
to be carried into effect notwithstanding any opposition that 
might be offered against it, JV»l. 353, 354, it will be murder 
in all who were present, whether they actually aided and abet- 
ted, or not, eeetke SiedtigkMret'house cate, 1 Halef 461, pro- 
vided the death were caused by the act of some one of the 
party, in the course of his endeavours to effect the common 
object of the assembly. 1 HawA. c. 31. «. 52. Fbet, 352. A. v. 
Hodgetm ^ oA, 1 Leach, 6. R, v. Pbtmmer, Kel, 109. 

In the case of murder b^ duelling, in strictness both of the 
seconds are guilty as principals in the second degree ; yet Lord 
Hak considers that, as fer as relates to the second of the party 
killed, the rule of law in this respect has been too fer strained ; 
and he seems to doubt whether such second should be deemed 
a principal in the second degree. 1 Hok, 442. 452. 

IndMmeni ef <m aceeettay before the fiui, together with the 

After chetrgimg the principal with the ofenee, and knmediaiefy 
before the eanehion of the htdidment, charge the acoeuary that:} 
And the jurors aforesaid upon their oath aforesaid do further 
present, that J. W., late of the parish aforesaid in the county 
aforesaid, labourer, before the said [felonv and larceny] was 
committed in form aforesaid, to wit, on the first day of May 
in the year aforesaid, at the parish aforesaid in the county 
aforesaid, did felomously and malidonsly incite, move, pro- 
cure, aid, counsel, hire, and command the said J. S., the said 
[felonv and larceny] in manner and form aforesaid to do and 
coimnit : against the peace, &c. &c. 7%e act ^ aeeettary 
h^bre the/act, it deteribed in the teveral ttaiutet creating newfe- 
kuda^ or taking away the ben^t ef clergy /rwm thepritwipaitand 
aaeettariet infdatAea at eamaum law, ind^g^kreni termt. In pru" 
denee, perhe^, awiUbe better topartne the wordt i^the ttahtte 
aptm which the indictment it framed, in detcribing the qfknte ^ 
ti€ aeeettary in iii bmiifthe ttatule donotawnlien aecet a ari et , or 
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in lA« CMf f^ m/danjf ai em mmo m lav, the wardt in tke oSmw JtonM, 
**ki€U$9 mmfe, jwwwv/' dfe. will be mtficieniiy iiulietMve f^Uff 
^fkmm* And mmm when the ttmhUt doet tmf it mtl jf inerihe tkt 

Imf UrmuwiU be m tfi^mt : thu, whtre tke werde in lAe tfofvlv tDcre 
*' awmumdf Mn^ or eetmael,*' emdintke imdeehmad^ ** eaneto, HMViry 

MMf £r MKcCerf «i a gWMWj f In ime ef eewenl firimeipedet «r I0 «ll; 
mmitf he he imSeted me meee ee er y to mU^ he nutjf be eamd ete dan 

CM»» 9 Cb. 114. JPhpl* 361. 1 Ac&, 624. 

The ^ftmoe^eutnmrfh^fimihe fact ^ ie pwdMbk ea mfdamf 
witMm dergyf wmleee tke beii^ ^f^l'^'^ ^ expneely taken meay 
bwetatute. The ^enee ofg A ae wnr y, dio, can neoer be greater thorn 
tkai e/the p r ia t ijml t aep/ar iaettmeef if a wifi ce m u el er preeart 
a e t rm ag er to a m u der ker kae b aad , ae the etnmger wUlbeguttif ef 
m mrdermUfff tkew^iemeretj^aceeeearytoameardergandenthe 
etker kandp if a eiranger eetmeelm w{fe to kill ker kaebaadf he ie 
mmerny tofeUi t reaeom, 1 Hawk, e, 32. e. 7, 8. 

It maybe aeceMiiy to obienreythat it is onlr in petit tmaoii 
and fdonies, there can be aooesniles $ in lugn treaeon^ every 
inttiTii*ft of incitement^ &c., which in felony would make a man 
an acoetiary befinre the fact, inll make him a princ^ial traitor, 
Jbpf.341, and he matt be indicted as inch. lNalef23S» Also, 
all those wlio in fekmy wonld be accessaries beforo the fiict, in 
offences under felony are ptindpals, and most be indicted aa 
soch. In manslaughter, howcyer, Uiere can be no aooessariea 
before the feet, fer the offince is sudden and unpremeditated ; 
and therefore, if A. be indicted for murder, and B. as aooes- 
sary, if the Jury find A. guilty of manslaughter, they must ac* 
quitB. 1 J/afe, 437. 450. 

As no man can be an accessary to an offence, unless Ike 
oifence be committed, it follows that the accessary must in all 
eases be tried after the con?ictton, (lA,et. 2. c. 9.) or outUnny 
of tke principal ; or, at least, must be tried with ttw prindpal, 
in order that the gidlt of tke principal may he establisked be- 
fore the accesssrr is found gmlty. Fbet. 360. 1 Hale, 623. 
And e?en in high treason, the accessary (if he may he so 
termed) unless he can be indicted for compassing the Kiiiff'a 
dttth, must he tried either with the principal, or after we 
principal's attainder ; 1 Hale, 625 ; and the same in offenoea 
under felony. Where the prindpal and accessary are tried to* 
gether, (wluch b in general the best and most usual way,) if 
the prfaiapal plead omerwise than the general issue, the ae* 
cssssfy shall not he bound to answer, until the principal's plea 
be tot determined. 9N. 7, 19. 1 Hale, 624. 2 ImL 184. But 
if the general issue be plosded, then the jury shall be chaigad 
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to enquixe first of the principal^ aad if they find htm not jpulty* 
then to acquit the accessary ; but if they find the pnndpal 
l^ty, they are then to enquire of the accessary. 1 Hale, 624. 
2 Inti, 184« Even in a case, where the principal was indicted 
for biurglary and larceny in a dwelling house, and the accessary 
charged in the same indictment as accessary before the foct to 
the said **/slotw and hmrgUtry/' and the jury acquitted the 
pnndpal of the burglary^ but found him guilty of the larceny : 
it seems the judges were of opinion that the accessary shoiud 
haye been acquttted ; for the indictment charged him as ac« 
cessary to the burglary only, and the principal being acquitted 
of that> the accessary should be acquitted also. B. t. Danalfy 
4r yaagham, 1 Bustelf 40. The accessary, howeyer, may 
waire uis priTilege of being tried with or after Us principal ; 
but even if he do, and be convicted, judgment must be respited 
until after the conviction of the principal. 1 Hale, 623. 2 ItU 



It may be necessary to observe, that if a man be accessary 
to several, and be indicted as accessary to some of them, and 
be acquitted, he shall not afterwards be indicted as accessary 
to the others. 43 0, 3. c. 113. «. 5. 



Evidence^ 

The prosecutor, after proving the guilt of J. S., must prove 
that J. W. had previously procured, hired, advised, or com- 
manded J. S. to conmiit the larceny ; aod whether this were 
done directly, or through the intervention of a third person, is 
immaterial. Fott. 125. 

As it is essential to constitute the offence of accessary, that 
the party should be absent at the time the offence was commit* 
ed, 1 Haie, 615, 616, if it appear, therefore, that J. W. was 
present when the larceny in question was coomiitted, he must 
be acqmtted, B, v. Oordon, I Leach, 515, for the minor of- 
fence of accessary is meiged in the grater one of principal. 

Hie accessary, on tiie other hand, may controvert .the guilt 
of Us principal. Fbet. 365. So, he may prove that after he 
had so ordered, hired, or advised J. S., he repented of it, and 
actually countermanded the order, &c. 1 Hak, 617. So, if it 
appear that the accessary ordered or advised one crim^, and 
that the princqwl committed another ; as for instance, if he 
commanded J. S. to bum a house, and instead of doing so he 
committed a larceny, he must be acquitted. 1 Hale, 61/. So, 
if J. W. ordered J. S. to commit a crime against A, and instead 
of doing so, he wilfully committed the same crime against B., 
J. W. would not be answerable as accessa r y ; but if J. S. had 
committed the offence against B. by mistake, instead of A., it 
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It U wooMbeotliennie. Fut, 370, et seq. i bmi tee I Hule^ 
617. % /iMf. 51. But it is clear that the aooesiary is liable 
ibr aO that ensues npoo the execution of the nnlawfnl atit 
conmanded ; as, for instance, if A. command B. to beat C, 
and be beat him so that he dies, A. is accessary to the mur- 
der. 4 BL Cem, 37. l-Hale, 617. Or if A. command B. to bum 
the bouse of C. and in dc^ng so the house of D. is also burnt, 
A. is necessary to the burning of D.'s house, ^^v/. 475. So, 
if the offence commanded be effected, although by diiflferent 
means from those commanded,— as for instance, if J. W. hire 
J. S. to poison A., and instead of poisoning him he shoot libn,«— 
J, W. is nevertheless liable as accessary, ^hrf. 369, 370. 

Inikffmmt agahut «« aeeettmy before the factf tke principei 

being €wwMed, 

Middlesex to wit : The jurors for our lord the Kng upon 
their oath present, that heretofore, to wit, [a< ihe generai «f«- 
tkmt eftke ieUwery ef the gaol of^ ifc. Ae^—to cenHaadng ike 
mpti an ef the wAumeni agahut the primeipai, — U umt preaenied 
ikei sue J» S, ItUe ofifc^'Cemtktmng the indietmetU to the end f 
reciting it however m the pott f and not in the pretent tente"] : upon 
which sud indictment the said J. S., at the session of the gaol 
deUreiy aforessid, was duly convicted of tbe [felony and lar- 
ceny] aforesaid : as by tbie record thereof more fully and at 
large afnpears*. And tiie jurors aforesaid, upon their oath 
aforesaid, do further present, that J. W. late of the parish 
aforesaid in the county aforesaid, labourer, befbre the said 
[felony and larceny] was committed in form aforesaid, to 
wit, on the first day of May, in the year aforesaid, at the 
parish afbresaid in the county aforesaid, did feloniously and 
maliciously incite, move, procure, and counsel, hire, and com* 
mand the said J. S., the said [felony and lareeny] in manner 
and form aforesaid, to do and commit : against tiie peace, &c. 
at in ordinary catet, Thevenue mojf be IM in the amntp where 
the t^S^nict efacceatarff wot eommittedf 2 and 3 Ed. 6. c. 24, or 
in thai in which the principal febny wat committed. See 43 G, 3, 
e. 113, #.5. 

1. Hie prosecutor must prove the conviction of the prin- 
cipsl. Where the accessary is tried in the same county in 
which the principal was convicted, this is easily effected, by 
tiie derk of assize or clerk of the peace attending at the trial, 
with the record. But if the accessary be tried m a different 
county, then, by ttat, 2 and 3 Ed. 6. c. 24, afler indictment 
found, the justices of gaol delivery or oyer and terminer, shall 
write to the atttot rotuiomm, or person who has the custody of 
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the record^ to ascertain if the principal be conrictedy &c. or 
not ; and if he certify nnderhis seal that he is conTicted^ &c. 
then the justices shall proceed against the accessary, in Um 
county in wlilch lie became accessary. Still howerer tiiis cer- 
tificate is not made eridenoe by the statute ; and therefore itis 
necessary to produce either the record itself, or at least an ez- 
anuned copy of it. Set wUe, p, 80, 81. 

But although the record of oonnetion is evidence of tlie 
guilt of princ^al, yet it is not such condusi?e eridence as to 
preclude the accessary fimn proving the principal's innocence, 
if he can. Foti. 365—868. R. t. SmiHL 1 Lmek, S88. 

2. Having proved the gmlt of the principal^ prove the acces- 
sary's guilt, as directed, «ile, p. 398, 

Indkimemi agamti am aecettary tfUf ihefact, with ikiprkieipal 

After naHng the ^fhnx fftke primcipti, mud fwwadyefsiy he- 
fitrt the ctmchSiom efthe tndtetmetit, ehmrge the me e$$mr w qfter 
the fact, thMt:"] And the jurors aforesaid, upon thenr oath 
aforesaid do further present, that J. W., lute of the parish 
aforesaid in the county aforesaid, labourer, weU knowing the 
said J. 8. to have done and committed the said [felony and 
larceny] in form aforesaid, afterwards, to wit, on the day 
and year aforesaid, at the parish aforesaid in the county 
aforesaid, him the said J. S. did feloniously receive, hubour, 
and maintain : agunst the peace, 8fc, as in ordinary com*. A* 
to receiving etolengoode, jfc. see ante,p, 153—156. 
. Althon^ in high treason there are no accessaries after the 
feet, tliosie who in felony would be accessaries after the feet, 
being principals in lugfa treason ; yet in thdr progress to con- 
viction, they must he treated as accessaries, and indicted 
specially for the receipt, &c« and not as prindpal trai- 
tors. 1 HaU, 238. In offences under felony, there is no 
penal^ inflicted by the common law for receiving, harbouring, 
or maintaining the principal ; 1 Hale, 613 ; but in some few 
cases, it is made punishable by statute. Even in cases of 
petit larceny, the accessary after the feet is not punishable as 
such. /(tf. 618. Yet in these cases, if the act of the receiver 
amount to a rescue, or to the obstructing an officer of justice 
in the execution of his duty, or the like, ne would undoubted- 
ly be indictable for it as for a misdemeanor. 2 Hawh, c. 29, § 
4. see ante, p, 305. 308, 309. In felonies at common law, the 
oiFeoce of accessary is a felony within cleigy ; and he is not 
ousted of cleigv by a statute talking away dergy from the prin- 
cipal, unless the statute in terms extend to receivers also. 
In fdonies created by statute, — if the statute make no men- 
tion of accessaries, accessaries after the feet are punishable as 
for a felony within clergy ; jee 3 Jnst, 59 ;— if it mention ac- 
cessaries before the fact, but not accessaries after, the latter, 
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accofding to Lord Hale^ (1 Hok^ 235, 236> 328,) ave not po- 
nishable ; Hawkini, howefery b of a diiBBreiit opiiiion ; 2 ^otfA. 
c. 29. «. 14 i — but if it meatioii reoetTen, Ac they are in that 
case pnnmhahlft in the manner directed lay the itatote. 

Acceaaaries after the fret cannot be triad before the oon- 
▼iction or attainder of their principal^ naleaa thqrooDient to it. 
1 ^0/^,623. 21lawil.c. S9.«.45. Bnt they mav be tried with 
their principal ; 1 Hakj 623 ; or a^arately, after the prind- 
pal haa been ooBficted or attainted. StemU€^p,Z9%. 

Eoiienct. 

1. The proaecutor must prove the principal guilty o^ the 
felony charged against him by the indictment, as in ordinary 
cases. 

2. He must prove that J. W. received, hari)onred, or main- 
tained the princqMly after he had so ooounitted tiie fekmy : 
As, for instance, that he concealed him in his boose, Daiu 530, 
531, or shut the door against his pursuers, until he should 
have an opportuniW of escaping, 1 Hak^ 619, or took money 
from him to allow him to escape, 9 H, 4, 1, or supplied him 
with money, a horse, or other necessaries, in order to enable 
him to escape, Hak, Smn. 218. 2 NawJLe, 29. s,96, or that 
the principd was in prison, and J. W. bribed the gaoler to let 
him escape, or conreyed instruments to him to enable him to 
break prison and escape. 1 Haief 621. 

But merely snifering the prindpl to escape, will not make 
the party an accessary after the met ; for it amounts at most 
but to a mere omission. 9 H, 4, 1. 1 ffakf 619. So, if a 
person supply a felon in prison with victuals or other neces- 
saries for his sustenance, 1 Hale, 620 ; or if a physician or 
surgeon professionally attend a felon sick or wocmded, al- 
though he know him to be a felon, 1 Hate, 332, or if a person 
speak or write in order to obtain a felon's |Murdon or deUver- 
ance, 26 ^m. 47, or advise his friends to write to the witnesses 
not to appear against him at his trial, and they write accord- 
ingly, 3 Imt, 139. 1 Hale, 620, or even if he himself agree, 
for money, not to give evidence against the felon, lUoor, b, or 
know of ike felony, and do not discover it : 1 Hale, 371. 618 ; 
none of these acts would be sufficient to make the party an ac- 
cessary after tlie fact. 

A vme, however, is not punishable as accessary, for receiving 
&c. her husband, idthough she know him to haTe committed 
felony, 1 Hale, 48, 621, for she is presumed to act under his 
coercion. But no other relation of persons can excuse the 
wilful receipt or assistance of felons : a father cannot assist 
his child, a child his parent, a husband his wife, a brother his 
brother, a master his servant, or a servant his master. Id. 

3. It must be proved that J. W., at the time he received or 
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assisted the principal felon, knew that he had committed a 
felony. This knowledge may be prored, eitiier from the de- 
fendant's admissions, or the like, or by eridenoe of circnm- 
stances from which Uie jury may feirly presome it See ante, 
p, 7S, 79. andeeeR,T, Burridge, 3 P. ^tiw.439. 

JntkeimetU agmbut on aceetnuy efter ike fitct, the prindpai 

being cmnicied: 

Proceed aa in the precedent ^ ante p* 400, to the*/ and then 
tknt ] . And the jurors aforesaid upon thdr oath aforesaid do 
further present, that J. W., late of the parish aforesaid in the 
county aforesaid, labourer, well knowing the said J. S. to 
have done and committed the said [felony and larceny] afore- 
said, after the same was so committed as aforesaid, to wit, on 
the day and year aforesaid, at the parish aforesaid in the 
county aforesaid, him Uie said J. 8., did feloniously recave, 
hari>our, and maintain : against the peace, 4iv. 8fc, at in ordi' 
uary catet. Prove the conviction ef the principaif ae dbreeted^ 
ante, p. 400 ; and the guUt ef the acctttary, aa directed^ ante, 
p. 402. 

Indictment Jbr toliciting a peraou to commit an offence* 

Middlesex, to wit t Hie jurors for our lord the king upon 
their oath present, that J. S*, late of the parish of B. in the 
county of M., labourer, on the third day of May in the thhrd 
year of the reign of our soTcrdgn lord George the Fourth, 
falsely, wickedly, and unlawfoUy did solicit and incite one 
J. W., a servant of one J* N., to take, embezzle, and steid 
a large quantity, to wit, one hundred pounds weight of cotton 
twist,of the value of ——,of the goods and chattels of his 
master, the said J. N. : to the great damage of the said J. N., 
to the evil example of all others in the like case offending, 
and against the peace of our lord the King, his crown and 
dignity. 

Fine or iugnieonmemt, or both, R, v. Higgtm, 2 Baet, 5. 

Evidence. 

IVove the soliciting or inciting, as alleged in the indictment. 
FM>ve it in the same manner as you would prove the offence 
of accessary before the fact, with the exception of proving the 
larceny or enibezzlement committed : if it appear that J. W. 
actually committed the offence to iriiich he was incited by J. S., 
J. S. must be acquitted ; for the misdemeanor in that case 
would be merged in the felony. See R, v. Higgins, 2 East*, 5. 
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A. 

ABATEMENT, plea in, 47. In what cases, 47 : for want of 
an addition, or for a wrong one, 9 ; for want of chriBtian 
or surname, or for a wrong one* 9. Affidavit to yerify 
it, 47. Judgment, 48. 

Abettors. Se€ ** Aiden^ 

Abortion. Indictment for administering drngs, &c. to procure 
abortion^ the woman not being qnick idtii child, 236 ; 
eridence, 236; punishment, 236. Indictment for the 
same, the woman being quick with child, 237 ; evidence, 
237 ; punishment, 237. 

Acceptance of a bill of exchange, forging and uttering, 197— 
199. 

Accessary after tlie fact, who 402. In what offences, 401. 
Must be tried with, or after the principal, 402. Indict- 
ment of, together with the principal, 401 ; evidence, 
402 ; punishment, 402. Indictment of, the principal be- 
ing convicted, 403. See " R^iceivert." 

Accessary before the foct, who, 398. In what offences, 398. 
Must be tried with or after the principal, 398. Indict- 
ment of, together with the principal, 397 ; evidence, 
399 ; punishment, 398. Indictment of, the principal be- 
ing convicted, 400 ; venue, 400 ; evidence, 400. 

Accessary in one county to a felony in another, venue in in- 
dictments ag^nst, 6. 

Accessary, a competent witness against l^s principal, 96. 

Accomplice, a competent witness, 96 ; but his testimony re- 
quires confirmation, 96. 

Acquittal of one defendant, to enable him to give evidence for 
a co-defendant, in what cases, 97. 

Act4 of state, how proved, 88. Acts of state of a foreign go- 
vernment, how proved, 86. 

Addition of defendant, in an indictment or information, 7 ; of 
his estate and degree, 7, 8 ; of his mystery, 8 ; of the 
town, hamlet or pUu;e, aiii county where he resided, 8, 9. 
It must be given after the first name, and not after the 
aliat dicfut, 7. 
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Adharinir ^ ^ Ung** enemleiy wluily 27l» S72 ; wbo an ene- 

mTy 272, S73. Onert acto^ 271» 272. Indictment, 270; 

«ndenee, 273« 
Admlnistntion, how proredy 84. 
Admiralty ooorty libel, answer, depodtions, and sentence of, 

how proved, 84 ; in what cases eridenoe, 84* 
Admimons. See ** Cmfeeetomr 
AfidaTH to Terify a plea to the Jmrisdiction, 46 ; or a plea of 

misnomer, 47, or other plea in abatement, 47. 
AfidaTit, to ground an applicatton for an information, 42. 
AiBdaTit, how prored, and in what cases eridence, 83. 
AAnnation of a Quaker or MomTian, not admiwsiWe in crimi- 
nal cases, 103. 104. If fiUse, it is ponishable as peijmy, 

313. 
Aflnay, indictment for, 337 ; evidences 337 ; punishment, 

337. 
Aiders and abettors, indictment against, 395 ; evidence, 396. 

65, 66 ; punishment, 395, 396. 
Aiders and abettors, in foveible entry, 173 ; in high treason 

270. 
Aiding prisoners to escape, 308, 309. In^ctment for conv^- 

ing files, &c. to a prisoner, to enable him to escape^flOe ; 

evidence, 309 ; punishment, 308. 
AlUu tUeiui, in what cases necessary, and how used, 7. 
Allegations, unnecessary but relevant, must be proved, 19. 67* 
Allegiance, indictment for endeavouring to seduce a soldier 

or saOor from, 298 ; venue, 298 1 evidence, 299 ^ pn« 

nishment, 298. 
AlmanaA, how proved, and in wliat eases evidence, 89* 
Ammunition. See ** Stem." 
Aidmals, in what cases larceny may be committed of them, 

116. 
Answer, in the court of Admiralty, how j^ved, 84 ; in the 

ecclesiastical courts, how proved> 84 ; in courts of eq[uity, 

how proved, 82, 83. 
Armour. See ** Staref." 
Arrest, under a warrant, 255 ; without warrant, 255, 256 ; 

under other antliori^, 257. 
Arrest after an escape, 256, 257. 
Arrest for a contempt, 256. 
Arrest, privilege of mtnesses from, 107. 
Arson, 177^182. See ** Burminf," Indictment for burning 

the house of another, 177 ; evidence, 178—180. 67 ; pu- 
nishment, 178. Indictment for burning the parTv's own 

house, 181 ; evidence, 182 ; punishment, 181. Burning 

outiiouses, 178, 179. 181. 
Articles of war, how proved, 89. 
Artificers, indictment for enticing them to leave the kingdom, 

355 ; evidence, 356 1 punishment, 355. 
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Attaidty 241^^3 ; whMt, 241, 342. Indictment for a com- 
mon assault, 241 ; evidence fbr the prosecution, 2il, 
242 ; evidence for the defendant, 242 — 244 ; punishment, 
241. Indictment for an aggrarated assault, 245. Indict- 
ment for assanltinga woman qoiek with eUld, 245. In^ 
dictment for an assault widi Intent to mnrder> 245. In- 
dictment for an assault on account of money won at plays 
250 1 rridence, 251 ; punishment, 251 ; j«e lAe BrraUu 
Indictment for awsaultlng a constable in the execution of 
his office, 251 ; eridence, 251. Indictment for assanltfaig 
a gamekeeper in the execution of hb duty, 251. In- 
dictment for assadlting a collector of a tampike in 
the executioa of his duty, 252. Indictment tor an 
assault iHth intent to tpoO the dotlies of another, 
252; eridence, 253; punishment, 252. Indictment 
for an assault with intent to commit a rape, 261 ; eri- 
dence, 261 ; punishment, 261. Indictment for an as- 
sault, with intent carnally to know a diHd under ten 
years of age, 261; eTidence,262; pmriahaent, 261. In- 
dictment for an assault witii intent to commit sodomy, 
263 ; evidence, 263 ; pmdshment, 263. 
Assignment of peijury, 315. 

Asslsten. 8ee** Aiden." 

Attachment against a intness for non-attendance, 107. 

Attempts to commit crimes. Indictment for an attempt to 
p^n, 238 ; evidence, 238 ; punishment, 838. Indict- 
ment for an attempt to roh, 148^; evidence, 149 ; punish- 
ment, 149. Indictment for an attempt to comndt a rape, 
261 ; evidence, 261 ; punishment, 281. Indictment for 
an attempt carnally to know a child under ten years of 
age, 261 ; evidence, 262 ; pnnisbment, 261. Inmctment 
for an attempt to comndt sodomy, 263 ; evidence, 263 ; 
punishment, 263. Indictment for attempting to briiie a 
constable, 322 ; evidence, 323 ; punishment, 323. 

Attorney, privileged from giving evidience against his clieut, 
in what cases, 98. 

AuUtf^U mtguiit plea of, 51. In what cases, 51. Form of it, 
52. Replication to it, 53. Evidence necessary to sup- 
port it, 54. In felony and treason, the defendant must 
also plead over, 53. 

AtOerMt aitakti, plea of, 54. In what cases, 54. In what 
form, 55. 

AuterfMt convict, plea of, 54. In what cases, 54. In wliat 
fonUj 54. 

Averments, how made, 27. In indictments for libel, in whal 
cases necessary, 2d8. 



408 Imdeg. 



B. 



Bailee, laroeDy by» in wfael ceeei, 124. 126. Larceny from, 

how sUted, 10 ; and proved, 117, 118. 
Bank of England, embezdement by deiks of, 157. 
Bank notea, forgery of. Indictment for forging a bank note, 
200 { eridenee, 201 ; pnniahment, 201. Indictment for 
haTing a forged bank note in his poaaesnon, 201 ; evi* 
dence, 202 ; pnniahment, 202. 
Bank notes, stealing, 116. 130. Indictment for, 130. 19 ; eri- 
denee, 131. 
Bank of « river, or sea banks, indictment for cutting down, 

185; evidence, 185; pnnishment, 185. 
Banker's draft. See *' Cheque.'* ** BmheMtlement," 
Bankrupt, proceedings on commisdona of, how proved, 85. 
Baptism, how proved, 87 ; certificate of, 87. 
Barge. See^^SUp," 
Bam. See ** Omtktmte." ** Rioi." 
Barrister, privileged from giving eridenee against his client, 

in what cases, 98. 
Bastard. Indictment against a woman for the murder of her 
bastard child, 234 ; evidence, 235, 236. Concealment 
of the birth of a bastard by its mother, punishment, 235 ; 
eridenoe to negative it, 236. 
Battery. See «< Atsauii" Battery, te defeHdendo, 243 ; in 
defence of the party's possession, 244 ; in tlie execution 
of process, &c. 244. 
Bawdy house, indictment for keeping, 362 ; eridenee, 362, 

363 ; punishment, 362. 
Beans, stealing or destroying, 115. 
Beatingf indictment for murder by, 230. 
Bell metal, stealing, 115, 130. 
Benefit of clergy, indictment on statute taking away, how 

framed, 66, 67. 
Bestiality, indictment for, 262 ; evidence, 263 ; pnnidimeut, 

263. 
Bible, entry in, in what cases evidence, 87. 
Bigamy, indictment for, 357 ; venue, 3. 358 ; erideuce on the 
part of the prosecution, 358, 359 ; evidence for the de- 
fendant, 359, 360 ; punishment, 358. 
Bill in equil^, how proved, 82. 

Bill of exchange. See ** EmbeMtMlemetU," Indictment for 
forging and uttering a bill of exchange, 197 ; evidence, 
199 ; punishmeut, 199. Indictment for stealing a bill of 
exchange, 130 116. 19; eridenee, 131. 
Birth, how proved, 87. 
Bishop, certificate of, in what cases eridenee, 87. 
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Black lead, or black lead ore, stealing from mines, 1 15. 
Blasphemous libel, indictment for, 294 ; evidence, 295 ; pu- 
nishment, 294. 

Bleaching grounds, indictment for stealing linen, cotton, &c. 
from, 141 ; evidence, 142 ; punishment, 142. 

Boat. See'* Ship." 

Bond. See ** Embettlement" Indictment for forging and 
uttering a bond, 195 ; evidence, 196 ; punishment, 196. 
Indictment for stealing a bond, 130. 116 ; evidence, 131. 

Books of corporations and public companies, entries in, how 
proved, 88. Poll books of an election, how proved, 87. 
Prison books, in what cases evidence, 87. 

Brass, stealing, 115. 130. 

Breach of prison, indictment for, 306 ; evidence, 307, 308 ; 
pumshment, 307. Indictment for conveying files, &c. to 
a prisoner, to enable him to break prison, 308 ; evidence, 
309 ; pumshment, 308. 

Breaking, what, in burglary, 169 1 actual, 169 ; constructive, 
169, 170. 

Bribery, 322. Indictment for attempting to bribe a constable, 
322 ; evidence, 323 ; punishment, 323. 

Bridge, indictment for not repairing, 374, 375 ; pleas and evi- 
dence, 376. Larceuy of the materials or tools provided 
for the repur of, how described, 119. 

British Colonies, judgments of the courts in, how proved, 86. 

Bullock. See ** Caitle." 

Burglary, 164—173. Indictment for bui*glary and larceny, 
164; evidence, 164--172; punishment, 164. Indict- 
ment for buiiglary, in breaking out of a house, 172; evi- 
dence, 173 ; punishment, 173. 

Burglary in a church, 169. 

Burglary in the apartments of a lodger, how Udd, 168 ; in the 
room of a guest in an inn, how lud, 168. 

Burglariously, necessary in indictments for burglary, 23. 

Bnrud, how proved, 87 ; certificate of, 87. 

Burning. See ** Anon** Burning or setting fire to mills, 

180, 181, com, straw, hay, wood, 178. 181, woods, un- 
derwood, or coppice, 181, mine, pit, or delph of coal, 

181, warn or cart laden with coals or merchandize, 181, 
vessels of war in the dock yards, 181, or beyond seas, 4, 
the king's stores, timber, or ammunition of war, or the 
places where the same are kept, 181. 4, ships, keek, or 
other vessels, 181, and tee 187, buildings or engines, &c. 
used in manufactures, &c. 181. 

Burning in the hand, and the punishment substituted for it, 
their effect in restoring competency, 95. 
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C. 

CabbtgM, ftetliny, lift. 

Caie ^M'^CkuJ^.'* 

Caption of an indioteeBt, 6 ; form of it, 6. 

Gurdi. Ste ** Owifay." 

Carnal knowledge, how provedy 260. 

Carnally knowing and abating a female nnder the Me of ten 
yean, indlctaient ftnr, 260 ; eridence, 261 ; pnnnliment, 
261. Indietmentibr an attempt to do so, 261 ; eridence, 
262 ; pmiahment, 961. 

Carroty stealing or detrtiojing, 115. 

Carrying awav, what, necemary to eonttitnte larceny, 127. 

Cart or wain laden idth ooala or merehandiae, fletang ifare to 
or homing, 181. 

Catholics, distarinng the pnbVc worship of, 382. 

Cattle. Indictment for mafickraslj UIHng cattle, 182 ; cti- 
dence, 182 ; punishment, 182* Indictment for maUci- 
ODdy wonnding cattle, 183 ; eridence, 183 ; punish- 
ment, 183. Ii^ctment for Ullhig catde or sheep, with 
intent to steal part of the carcase, 128 ; evidence, 129 ; 
ponishment, 129. Indictment for stealing cattle or sheep, 
128 ; eridence, 128 ; ponishment, 128. 

Cautions to be obsenred in admitting presumptiTe or dreum- 
stantial eridence, T8. 

Certainty required in an indictment, Ac. 16—18 . oertalntf as 
to the party indicted, 7 ; certmnt^ as to the person 
against whom the oifenoe was committed, 9 ; certainty 
as to time and place, 11 ; certainty as to the fects, cir- 
cumstances, and intent, constituting the offence, 15. Cer* 
taintf to a certain intent in erery particular, what, and in 
what cases requisite, 17 ; certainty to a common intent, 
what, and in what cases requltite, 17 ; certahity to a cer- 
tun intent in general, whi^, and in what cases requinte, 
17, 18. 

Certainty reqmred in stating matter of inducement, 18. 

Certainty reqmred in an indictment for peijury, 18. 

Certain^ required in indictments on statutes oosting clargy, 
23; and on statutes creating offences, 23. 

Certificates of bishops, in wliat cases eyidence, 87 ; of con- 
suls abroad, not evidence, 88 ; of the judges in Wales, in 
what cases eyidence, 88 ; of magistrates, as to a road be- 
ing in repair, 88. 

Certificates of baptUm, 87 i of burial, 87 ; of marriage, 87. 

Challenge to fight, indictment for sending, 337 ; eyidence* 
338 ; punishment, 338. Indictment for proyoking a man 
to send a challenge, 838, 339 ; eyidence, 339 ; punish- 
ment, 339. Indictment fiir challenging to fignt, on 
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acconnt of money won at play, 339 ; erideiioe, 839 1 pa- 
niahmept, 339. 

Chapely riotOQ^ begimdng to puU down or destroy, 336. ^er 
** ma:* Larceny from a chapel. See ** Sacrilege." 

Character, evidence aa to, 70. Eridence as to the characterof 
a witness, 101. 

Cheating, 158—164. Indictment for obtaining goods by false 
pretences, 158, 159 ; wliat fidse pretences within the sta- 
tute, 159, 160; evidence, 160,, 161; ponishment, 159. 
Obtaining money by assuming &e name of another, 160. 
Indictment for obtaining money by means of a eounter- 
feit letter, or privy token, 161 ; emence, 162 ; pnidsh- 
ment, 162. Indictment for seUing by hiae scales, 162, 
163 ; evidence, 163, 164 ; punishment, 163. Sdliqg by 
lUse weights or measures, 163. 

Clieque upon a banker, indictment for foiging, 203 ; evi- 
dence, 203,204; punishment, 203. Larceny of, 116. 
ISO. Eabeulement of, 156—158. Checjue upon a bank- 
er with whom tlie drawer has no account, obtaining mo- 
ney ftc, upon, how puniahaUe, 160. 204. 

Cliild may be witness for or against his parent, 98 ; may jus- 
tify a batteiy, 243> or even liomicide, 219, in defence of 
his parent. 

Child-stealing, inActnent for, 257 ; evidence, 258 ; puniah- 
ment, 258. 

Ckoeet in aetfon, not the subject of larceny at common law, 
116 ; how for altered bv statute, 116. 

Christening, how proved, 87* 

Christian name of defendant, in an indictment or informa- 
tion, 7. 

Church, riotoudy beginning to pull down or destroy, 336. See 
•* JU&iJ' Larceny from a church, eee *' Sacrilege.'* 

Qrcnmstantial evidence, 77, 78. Cautions to be observed in 
reoeiving it, 78. 

Qcmr, benefit o( indictment on a statute taking away, 23. 

Cleigy, benefit of, granted to a felon, its effect in restoring 
ms competency as a witness, 95. 

Cleigy, counteiplea of, 57 ; in wliat cases, 58 ; form of it, 
S%i evidence to support it, 59. 

dcriu, embezilement by, 156. &e ** Bmhe^zlemeni.*' 

Ooth, steaHng, ficom the tenters or rack, indictment for, 142 ; 
evidence, 143 ; puidslmient, 143. 

Qothes, assault with intent to spoil, indictment for, 252 ; 
evidence, 253 ; punislmient, 252. 

Coach house, privatdy stealing from, 136, 137. 

Coal, mine, pit or delph of, setting fire to or bunUng, 181. 

Coin of the reslm, offences relating to the, 275—285. In- 
dictment for counterfeiting tlie king's money, 275 ; evi- 
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dtnot, 976 ; ponislimeiit, 275. Indictmeat for comter- 
IMdnf fopper mooey, 277 ; eridenoe^ 277 ; pnnkhaieiit, 
07f. IikuctmMt for cHppiBg, rmmdiiig, and fiUdg the 
cwreat Co^, 277 ; eridence, 278 ; piaiakment, 278. 
ladlotmeiit for uttering ooonterfeit moaej, 1^8 ; eyidence> 
278. 69. 78 ; paniBhment, 278. ladietmeDt for a snbie- 
qttM»iit ottering, 279) evidence, 279; paidshkent, 279. 
Indictment ftur uttering twice Inten days, 280 ; eTldence, 
280 ; pDnishmentf 280. Indictment for attiring <te>ttn- 
terfeil nioney, liaving other coimterfeit money at we aame 
Ume in his possession, 280 ; evidence, 281 ; pdnishment, 
281 . In^tment for pattiiur off conntearf^t money at a 
lower rate than by itBdenomnuition'il imports^ 281 ; evi- 
denee, 281 , 282 ; pmiishment, 281 . Indtetment for the 
Bke as to copper money, 282 ; pumshment, 282. Indict- 
ment for hairing coining tools in his poisesBiDn»'28^ ; evi- 
dence, 283 1 punishment, 283. Indictment for ooiiceaU 
ing such to<^, 284 ; evidence , 284 $ punishment, 484 . 

Coin, foreign, oiiences relating to, 284. 

Coiniuff tools, indictment for having, in his possessiolij^ 283 ; 
endence, 283 ; punbhraent, 283. Indictment for con/» 
ceaUng such tools, 284 ; evidence, 284 ; punishmenti 
284. 

ColHery, engines, Ac. belonging to, riotonsly beginning to 
destroy, 336. See " Riot." 

Colonies, British, JodgmentB in the courts ^; how proved^ €6. 

Combinations by woihmen, 394. 

Commencement of an indictment, 2 ; of a second «o«nty;3i' j 
of an information «r sfieiOf 37 ^ of aa information' by the 
master of the crown <jice« 42 ; of special i4eas, 46, 47 • 
50 ; of replication, 50. 46, 47 ; of r^oinder, 51. 

Commission of sa offence, how far it detraets from the credit 
of a witness, 100, 101. 

Common recovery, how proved, 82. 

Common nusance. See * * Nmmce,** 

Companies, public, entries in the books of, how pnnred, 88. 

Comparison of handwriting, in what cases evidence, 91. 

Compasnng tiie king's dei^. See- ** Tramm" 

Competency. See ** Incempdemeff'* 

Compoundmg felony, indictment for, 328 ; evidence, 329; pu- 
nishment, 328. 

Concealing the birth of a bastard by its mother, punishment, 
235 ; evidence to negative it, ^6. 

Concealing coining tools, indictment for, 284; evidence, 284 ; 
punisnment, 284. 

Condunon of an indictment, 27, 28 ; -of an information ex ofi» 
do, 38 ; of an Information by the master of the crown 
office, 43 ; of special pleas, 50* 46,. 47 ; of replication^ 
50 ; of rejoinder, 51. 
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Conlbirionsy in wliat etiet eridenoey 73 1 irhen mtde to open 
coort, 73 ; where the defendant tnlMniti to a fine^ 74 ; 
upon an examination before maglstretea, 74 ; or to any 
other pemon, 74. They moit be volnntary, 74 ; if made 
timmgfa pvomiaes of fiktottr, fte. they shall not be reeeited 
in eridence, 74, aKhoogh ihcti aming from them may, 
75. How prored, 75. They mutt be talcen att togetter, 
75. Ther are evidence only agalnM the party who made 
them, and not against his accomplices, 76. 

Conies, indictment for killing or stealing, 133 ; evidence, 133 ; 
pomshment, 133. 116. 

Conqrira^, what, 390. Indictment, genenlly, 390 ,39 1 . Venue, 
5. Eridence, generally, 66. 68. 268. Indictment for a 
conspiracy to chaige a man witfi a crime, .988 ; eridence, 
393 ; punishment, 390. Indictment for a conspiracr to 
commit a crime, 393 ; evidence, 394 ; punishment, 390. 

Constable. See ** Qficer" Indictment for refusing to serve 
the ottce of chief constable, 3B3 ; evidence, 384 ; punish- 
ment, 384. Indictment for refusing to serve the office of 
petty constable, 385. 

Consul, certificate of, not evidence, 88. 

Contempt, arrest for, a justiiiciition for imprisonment, 256. 

Conteiits of a deed, how proved, 89. 

Conviction, in wliat cases it renders the party incompetent as 
a witness, 94. 

COttvicHoos by magistrates, how proved, 82. 

Copper, attached to a bidlding, ftc. stealfaig, 130. 115. 

Copper moner. See ** Cain," 

Coppice, secttng fire to or burning, 181. 

Copy or ezemmification of a record, in what cases evidence, 
79. 71. 

Com, setting fire to or bnmbg, 181. 178. Cutting down and 
taking away com growing, 1 15. 

Corpontion, larceny of the property of, how described, 118. 

Coiporetion bddks, entries in, how proved, 88. Inspection of, 
in wiiat cases granted, 88. 

Correction, in what <9ases a Justification fbr a battery, S43. 
Kiffingby, 321 ; in wliat eases murder, 221 ; in what cases 
manslaughter, 221 ; in what cases nUsadrenture only, 
221. 

Costs, upon an information, 43. 

Cotton goods or yam, stealing, 141, 142. 

Counsel, privileged from giving evidence against his client, in 
what cases, 98. 

Counts cannot be struck out of an indictment, 31 . 

Counterfeiting. See *' Cbte." Counterfeiting the great or privy 
seal, 275. 

Counterfeit letter, obtaining money by means of, indictment 
for, 161 ; evidence, I&; pvnishment, 162. 
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Ownterplai of ctogy, 57 ; in wiirt ciaet, 58 ; foraiofitf58w 

Bfidtiio^ neeeMtrf to rapport U» 59. 
Coonty conrly jndgmenti of, how prored^ 84. 
GoQrt MnNi, JoMiieatB of^ how provedy 84. 
Gourti of the BmSfh ColoiiiM,iiidgiiieate oC bow proved^ 86. 
Ckrartif finekBy jndgmentB of, how pfOf^ed, 86. 
Contiy iufenKir* Jndgmente of, how prored, 84. 
CkNiito, niperior, jndgmento of. Sta ** Emdemee." ** Record 
Gout rolls of a manor, how prored, 85. 
Ck>w. See^^CmttUr 
Credit of witneites, in what it consist!, and how ascertained, 

99—104. 
Cross examination of witnesses, 110. 



D. 



Day, what, in an indictment for liouiebreaking, 139. 

Dead bodies, indictment for talung up, 380 ; evidence, 380 ; 
ponishment, 380. 

Deaf and damb perron, may be a witness, 94. 

Death, liow proredf 87 ; in what cases presumed, in bigamy, 
359, 360. 

Declarations of a dying perron, wlien reodved in endenoe, 73. 

Dectinatory pleas, what, and in what cases, 57. 

Decree in equity, how promt, 83. 

Deed, its contents, how promt, 89 ; ezecntion of it, how 
]^xiyed, 89. 

Deed enrolled, how proved, 82. 

Deer, stealing, 116. 132. Indictment for, 132 ; eridence, 
132 ; pomsbment, 132. 

Deer park, indictment for being in, armed and disgoised, 
133 ; venue, 133 ; evidence, 133 ; punishment, 133. 

Defence, matter of, how proved, 67. 

Defence. See ** Se^J)rfe$ice" Abatteiy, 243, or e?en ho- 
micide, 219, may be excused by a parent in defence of his 
child, a husband in defonee of ms wife, a servant in 
defence of his master, or vice vcrea. filing in defence 
of property, Ice. 221 ; in wliat cases justifiable, 221, 222; 
in what not, 222. Batteryin defence of one's possMsbn, 
244. 

Defendant, in what cases acquitted, to enable him to give evi- 
dence for ft co-defendant, 97. 

Demurrer, 55 ; seldom occurs in practice, 55. 56. Form of 
a demurrer to an indictment or information, 56 ; joinder, 
56* Form of demurrer to a plea in bar, 56 ; joinder, 
57. 
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DepositioiiB : ia tlie admiralty; eoort, how prOyed, 84 ; in the 

ecdesUstical courts, how piOTed, 84 i in doum of equity, 

how proyed, 83. 
Depontioni upon oath heibre a magistrate, how prored, and 

in what cases erideace, 85 1 how taken, 85. 
Detainer, forcible, indictment for, 175 ; evidence, 176. 
Devise of lands, how pToved, 91. 
Dice. See « Gaming:' 
Diploma, not e^ence, 88. 
Disobeying the orders of a magistrate, 327. Indictment 

against a high constable, for disobeying an order of ses- 
sions, 327 ; evidence, 328. 
Dissenters, protestant, disturbing the public worship of, 381 , 

382. 
Disturbing public worship, 381. Indictment for disturbing a 

congregation of baptists during dirine serrice, 3H1 ; eri- 

dence, 382 ; punishment, 382. 
Dividend warrant, forging or uttering, 200, 201 ; stealing, 

116. 130, 131. 
Dog, stealing, 116. 
Domesday book, liow proved, 87. 
Draft on a banker. See '* CAeque," 
Drowning, indictment for murder by, 232. 
Drying house, stealing linen, cotton, yam, ftc, fkom. 141. 

142. 
Duel, killing in, murder, 217. 
Dumb and <Maf person, may be a witness, 94. 
Duplicity in indictments, 25 ; liow to be taken advantsge of, 

25. 
Dwelling house. See ** Houte" Indictment for stealing from, 

135; Mcl38| evidence, 135, 136; punishment, 135. 

Indictment for stealing from, some person being therein, 

and putiofoar, 136; evidence, 136; punishment, 136. 

Indictment for stealing from, no person being therein, 

138 ; evidence, 139 ; puidshment, 138. 
DweUing house, what, in burglary, 165 1 ownership of it, in 

whom, and how stated, 166, 167, 168. 
Dwelling house, what, in arson, 179. 
D]^ declarations, when received in evidence, 73. 



East India bonds, stealing, 116. 130, 131. 

Ecclesiastical courts, libel, answer, depositions, and sentence 

in, how proved, 84 ^ practice of, how prov<ed, 84. 
Eftemm^ does not imply a Kteral copy, 20, 21. 64, 65. 
Embezalement of money, goods, bonds, bills of ezcliange. 



BotatybABke^t'drvtey and otbetTilndde effects and we* 
cmitiety bj eMuy ftc, indicCment lor/ 156 ; Temie, 5, 
6 ;.. eridence, 1.57> 158 ; paDkhment, 157. 

SmMdeiiieiit hywemnUf 157; by dflciBri or serranti of 
tfie bank of Engtand, 157 ; l^ baidcm and oUiera, of ae- 
eniities lodced in thdr handt, 157 1 ofletlen, ftc. bj 
aertanti in Oie poat oOee. 157. 116 : of moQeriaaiied lor 
tfie poblk aerrloe, 157. 

Soibeaalliig tbe kiflf'a itoreay Indictment foTy d99i evidenecy 
300 ; fNinishnenCy 399'. 

Enemy. See *' ^MeHmg.'* '« TVmmii." 

EqgmsiQg, what, 355. Indictment ftafy 354; erldenoey 354 ; 
vuidshment, 355. 

Ktitiniy artifioen to leave tfie Idngdom^ Indictment te^ 355 1 
erldence* 356 ; puniahmenty 355. 

EjBtry. what, in buiglaiy, 170. 

Etttfjy forcible. Into m freehold, In^ctitieBt for, 173 ; eri- 
dencc, 174, 175 ; poniihment, 174. mto a leaaehold, 
Ac 175. Indictment for the same, at cOmmon law, 176 ; 
evidence, 177. 

£<|ait]r, bill, answer, deporitions, and decree In court of, how 
proved, 82, 83. 

Escape, 303. Indictment against a constable for a negligent 
escape, 303 ; e^enoe, 304, 305 ; pttnUhment, 304. In« 
dictmcnt for escaping oat of the cnslody of a oonatable, 
305; ponishment, 305. Indictment eirnnst a gaoler for 
a voluntary escape^ 305 ; evidence, 905 ; poniahment, 
306. Aiding a prisoner to esca^, 308, 309. Indictment 
for convejring mes, &c. to a pnaoner, to enable him to 
escape, 308 ; evidence, 309 ; ponishment, 306. 

Evidence, 60—112. 

I. ffhat aUtu^atioHi mutt be proved, 60. lime, 60. PUce, 

61. The offence charged, (S— 67« Blatter of de* 
fence, dec, 67. Matter not alleged. In what cases, 
67—70. 

II. The mtumer ^freeing ike nuiitere pmi in itme, 71. 

1. Aimiukm emd emfi»iim»f 73. In what cases, 

73^75. How proved, 75,76. 

2. PremmprMiw, or circumstantiAl evidence, 77, 78. 

3. WriUem mfidenee, 79 -92. 

—Records, 79 : pid>Hc statntea, 79; private sta- 
tutes, 79 ; records of the kiag'a- courts, 79-> 
82 ; records of Inferior courts, 80 ; writs, 81 ; 
judgments of the House of Loids, 82 ; convic- 
tions, 82 ; fines and reoovetiesy Bi i deeds en- 
rolled, 82 ; letters patent, 82. 

«>Bfatters puui of record, 82 ; proceedings in 
parliament, 82 ; proceedingaincourtaof eonij^, 
82, 83 f proceedings In courts of law, not D«ng 



rectadi, 83, inch u mini 83 1 judge*! orders, 
83, kflda*it^ 83 ; pnieeedlDgi ta the ecclenu- 
lied eoorU, M, bidadlng ptvtatei of will*, 
S4,&DdlcEter»of ■dminittrttiOK, 64; proceed* 
ingi 1b th« ccHirt of adndndtj, 84 ; pnceedlagi 
in inleiiOT comti, U, 85, iwib u tka JudnoenU 
of tbc county conit, or eamt buDB, 84, Ae 
coQTt roHi of m manoT, B5, proecedliifB oa com* 
nu«iloiu of bankrupt, 85, jodgnieilti of the is- 
(otrent coort, 8&, and luformatioM and dcpoti- 
tloM beK^« ma^ttratM, 85, 86; proceedinn 
in fiHvign tomtt, 96; pablic mmjt, Inqui^~ 
iSma», £t., 87 ; ttgmtn, &e,, 87 ; certillcBteii, 
ftc.,.B7, S8i ancient lstrien,iarra^&c., 88; 
corporation booki, and the bookt of pubttc 
compaide*, 8B ; public acta of itate, 83, 89. 

^WrittMt ioitmnient* of a p^Tate natunij 8S ; 
deeds, 89-91 ; willi, 91 ; (Tther wrid^ JMit 
under leal, 91. Huidirritiiig, how prored, 
91. S3. 
4. Parti erUnee, 92— 112. 

—Id vfaal casei recelnible, 92, 93. 

— Incompeteacv of witoeaaai, 93 ; from vant of 
fUVTCtion, 93, 94 j trota want of religion, 04 j 
fim> iof^7i 94, 95 i from Interett, 95; fnm 
iieiog pUTliee to the anit, 97 ; from reladon to 
the psrties, 97—99. 

--QredU of witnetaei, 99 1 from their knowlp^, 
99) from their diMnteieitednew, 109; hou 
their integrity, IDO, 101 : fnmi Ihdr nradtv, 
101—103 ; from thrir being nrora t« apeak Ae 
truth, 103. 104. 

— Tb nomhw of wltneaaa nquiaita, 104 : at 
comnun Uw, 104 ; hy Uatnte, 104 ; upon an 
Indictment Ibr peijnrjr, 104. 

— Pniecn i^^Dit wituaHi, 104 ; «mI|n»im, 105 { 
inl;i— a dWnu teioM, US; hdieaa cOrpoa ad 
teitUcandnm, 106. 

— PrMlegB.ofiritneaiMftiamamit, 107. 

—Penalty fcr noDatteodance of wltaeaaea, 107. 

,.„.  ^^ mg_ 

Mi, 108; 
I, 1 JO- 112; 
natkm, 113, 
Eridenee moat lend directlj to the pnof or diipnwf of the 
matter In iame, SB— 70, And the beat poerihia etidcncc 
muBt be produced, 70. 
Eridence, beanar, 7i. 
B_ij "^j what, 77. VUlmt f w ptfaaa, 77 ; 
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proUUepretiimptioiit, 77 ; light or rtth pfesnmptioiiSy 
77. Cantioiis to be obferred in reoeinng tliis eridence, 
78, 

Evidenoey fecondAry, 71. 

Evidence, giren upon a former trial, how prored, 81. 

Examination of witnemei, 108—112. 

Exception in a ttatote, when to be stated in pleading, 25 ;how 
. proved, 66. 

Exchequer bUls, ttealimr, 116. 130, 131. 

Exchequer orden or talUm, stealing, 116. 130, 131. 

Excuse, matter of, maybe given in evidence under the general 
Issue, 49. 

Excusable honddde, 214. 218. 

Executing a criminal, in what cases justifiable, 229. 

Execution of a deed, how proved, 89. 

£r ^iciot information. See ** Imfitrmatiem*'* 

Expences of prosecutor, in what cases given to him, 108. 

Expenoes of witnesses, 108. 

Express maUce, 215, 216. See *' Murder.** 

E]^ulsion, when to be proved, upon an indictment for a for- 
cible entry, 175. 

Extortion, Inmctment against a constable for, 323 ; vemwy 
824 ; evidence, 324 ; punishment, 324. 

Eye, putting out, with intent to maim or disfigure, 249. 

F. 

PUse imprisonment, 253—257. Indictment for an assault 
and folse imprisonment, 253 ; evidence for the prosocn- 
tion, 254 ; evidence for the defendant, 254—257 ; pu- 
nishment, 254. 

False protences, obtaining goods, ftc, by, indictment for, 158, 
159 ; what pretences within the statute, 159. 160 ; evi- 
dence, 62. 160, 161 ; punishment, 159. 

False scales, indictment for selling by, 162, 163 ; evidence, 
163, 164 ; punishment, 163. 

FUse weii^ts or measures, selling by, 163. 

Farthing. ^m'^Gp^" 

Feloniously, reqmsite in in^Uctments for folony, 22. 

Felony, compounding, indictment for^ 328 ; evidence, 329 ; 
punishment, 329. 

Fences, breaking or cutting down, 1 15.. , ^ , 

Fences of inclosed lands, burning, damaging or destroying, 
indictment for, 185; evidence, 186; punishment, 18S. 

Fighting, killing by, 216, where murder, 217 ; where man* 
slanghter, 217 ; where honddde ee dtfeifdeikle, 218, 219« 
B^idde of or by a stranaerhiterfering, 219. 

Figures, when allowable in an mdictment, 25. 

Finding of an indictment, 33. 
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Fb^ag. Sm " Ooodg." 

Fine* how proFed, 82. 

nsh, stealing, kiUing or destroying, indictment for, 134. 117 ; 

evidence, 135 ; ponishment, 134. 
Fish pond, breaking down the head of, indictment for, 184 ; 

evidence, 184, 185 ; punishment, 184. 
Fleet books, not e^ence of a marriage, 87. 
Forcible entry, 173. Indictment for a forcible entry iifto a 

freehold, 173 ; evidence, 174, 175 ; pniushment, 174. 

Indictment for a forcible entry into a leasehold, &c. 175. 

Indictment for a fordble detMner, 175; evidence, 176. 

Indictment for a forcible entry and detainer at common 

law, 176 ; evidence, 177. 
Fordgn eoan, offences relating to, 884. 
Foreign country, laws of, how proved, 86. 
Foreign courts, jndgmeata of, how proved, 86. 
Foreign language, ubel, &c. in, how set out, 288. 20 ; how 

proved, 291. 
Forests, king's, stealing or barking, Ac. frees in, 115* 
Forestalling, what, 353. Indictment for, 358 ; evidence, 

354 1 punishment, 353. 
Forgery, 188— 2(K). Indictment for forging and uttering^ 

cenerally, 188—190 ; general evidence of the foigery, 

190^194. 91, 92. 96; general evidence of the uttering, 

194, 195. 69. 78. Indictment for forging and uttering a 

bank note or dividend warrant, 200; evidence/ 201 ; 

punishment, 201 ; Indictment for having a forged bank 

note in his po ssessi on, 201 ; evidence, 202 ; punishment, 

202. Indictment for forging and uttering a banker's 
cheque,or order for the pmaent of money, 203 ; etidence, 

203, 204 ; punishment, Si03. In^Uctment for forging and 
uttorinff a bm of ezdiange, 197 ; evidence, 199 ; punish- 
ment, 1 99. Indictment for foi^^ and uttering a bond^ 
195 ; evidence, 196 ; punishment, 196. Indictaient for 
torfAog and uttering a receipt, 202 ; evidence, 203 ; 
pumshment, 203. Indictment for forging and uttering a 
will, 196 ; evidence, 197. Indictment at common law, 
for forging and uttering a fieri fiidas, 204 ; evidence, 
206; punishment, 206. 

F^ndt trees, puOing up or destroying, 115. 

O. 

Game. Indictment for going armed in the idght, for the pur* 
pose of destroying game, 379 ; evidence, 379, 380 ; 
ounishment, 379. See '< CdnUt:' ** Deer.'* ** Bmree,*' 

Oamuig,377. In^Kctment for winning money at cards ftc.» 
bv fraud, 377 ; evidence, 378 ; punishment, 377. In- 
dictment for winning more than lOL at one rittingi 378 ; 
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ff h l i iiM, :3y» ;• yniihaieBt, 379. Indiebiieiit tot an 
ttitiilf (ov MSODiBit of none^iiroil atiiii7» 2S0 ; 5^ file 
4Bfr«<iii efUenet, 351 ; pttttHmeiily 251. lodictmeiit 
km chtlleBi^ to Uglit^'Mi aecouat of money tron at play, 
919; efMoei^ 339)>pimUuDCDt, 339. 

Q i Biit 'home, todldaicBt fer keepiag, 363 ; endeoee»364; 
^.pvnubineiity 3C8» 

GmpelKeaper» in&taieBt for anaidtiag, 351. Homidae hj. 



Gafden or orchard, robbinfTi 115. 

Gatette, ift wlta caMa eHieiioe, 88. 

General iarae, 48. Efidenee iHiich nay be ghren iBBdari|» 
genenl^, 49. 69. 

General traTarae» pnta tfie oppoaile paity to pMfe tfca fii^ 
traTefMdy 50. 

Goodly how deaeribed in an Indtetment* 23 s tariaace be*> 
twoenthe atatement and the eTidenoe,iniHiiatdMea ma- 
terial, 23. 83. 114. Sm ** JEMessfaHnif.^^ «« jEarmy/' 

Gooda tbnad^ laneeny of, 129. 

Grand Jwora, who may be, 34. 

Grand larceny, how naniijiiid, 1}4« 

Great aeal, connterliatlnf , 275. 

Gveat at an inn, larceny by, 128. Boijilary in the ehimber 
of^ how laid, 188. 

GoUtylcnoiHedge, how pnnrad, 89. 78. 195. 

Gnineaa. Ae^Cote." 



H. 

Httbem tarfm td teti^iemulmm, 106. 

Habilimenta of war. Set << Stmrm." 

Hal^ny. See'^CoHu'' 

Handwriting, how proved^ 91j 92. Compariton of haad- 

wridi^, in what caaea eridence, 91. 
Harea. Indictment Har being in a preaerve wlwre hareaahv 

kept, armed and diq^niaed, 134 ; eridence, 134 1 pdaiah* 

ment, 134. Robbing aocb a preaenre, 134. 117. 
Hawks, itaalhig, 117. 
Hay, setting fire to or boming. 181. 178* 
Heanay endence, 72. 
Hedgea, breaking or cutting down, 115. 
Heifer. Set « CtOUe." 
High teas, wliat, witinn the Joriadletkm of the admiralty, 150^ 

Offencea on, Tenne in indictmenta fer, 4* 
High treaaon. See ** TVwiioit." 
Highway, indictment for obstmeting, 364; eridence, 365 s 

pn^ahment, 365* In^i^tment against a pariah for not 

repairiBg, 366 ; puniahment, 366 ; general iasne, 368 ; 

evidence for the proieention imder the general isane, 368, 



369^ fffM^v^ Itor t^ puM iqidar thc j i B t til inae» 
369; 9le» lilMt <HiMw f««Wfi* ICMTw nv boo^ 
^.^ repHeatlQQ t|iexeto> 3^41 » ^fidnioe to manoit the 
pl0a» 37i i pte» that a pairticalar difiihm of tf« yaiish 
isbonnd to lepairy 37;i.s iqripcallbii thoMlo^ 373; eH» 
deace to aofporttlie piki^ .372« Indictmoiit agilMC all 
indiTidiial for not repdoiog nrffoiie toawAj 373 ;' (pmeral 
]»o«> 373; efMI«ioe» 373. InAetment aflpdmtateil- 
cular district of a pariah tot not repairing, 374 ; §UMtl 
iame, 3T4; eridence, 374* 
Homicide, ezcmaUe, 314. 218; jnstliaUep 913. Set ** KiU 

Homiade per h^hrhmkm^ or hf miaadfvitian, 214* 

Homicide m drfemhuhp 214. 218. 219. 

Hone. See « Otflfc.*' 

Hone afeealinj^ Indictment tor, 127 ; eridenee, 128 ; pnniih- 
menty 1^. 

Hooae* See^* Anm:^ " Bmgtorf:* ** DweOkuh-immr In- 
dictment for riotonaiy W*"^«f todenmh m howe^ 
886; eTidenoe,.336 ; pnnishmeati 837. 

Hoose breakingyindictmentlbr, 138-; «fideMe» 139 ; pnidsh- 
ment, 138. 

Hniband cannot be witnen for hiawSfey 97 ; invriiat caaee he 
m^ be witnem against Iter, 97, 98. He may Icill another. 
219> or commit a battery, 243, in defonoe of his wifo. 

1. 

Ideot, incapable of crime, 214 ; cannot be a witness, 93. 
Imi^ied maUce, 216—229. 
Imprisonment. See** FaieekiifHtaimeHi," 
Inciting to mutiny, C98. 
Inciting to tbs commiission of crime, 403. 
Incompetency of witnesses, 93 : from want of discretion, 93, 
j94; ftmn want of religion* 94; from infiunyy 94, 95; 
fivm interest, 95) from b^ns parties to the soit^ 97 ; 
from lelation to the paitiea, 97-^9. Objection for in- 
competency, wlien and how to be made, 110. 
Indecency, public, 376, 377. 
India bonds, stealing, 116. 130, 131. 
Indictment, 1—36. 

K fFk&t s and <R what eatet U Aft, I : for offsnoes at 
common law, 1 ; for olfonces by statnte, 1, 2 In 
what cases it does not lie, 2w 
2. Tke firm of ii, 2. The commencement, 2-^ ; venue, 
3 ; caption, 6. Hie statement, 6**27 ; must be 
certsin as to the party, indicted, 7 ; must be certain 
aa to the penon againat whom, the offuiM was com- 
mitted, 9; must M certain as tQ time and place, 11; 



422 Mm4 

nitist be certain a« to the fiictk» dfcidiMttiieeSy and 
Intent, constitnting tiie offisnoe, 15 ; it mwt not be 
donblef 2S ; it must be poritiTey 26 ; It mnit not be 
repognanty 25; laTermenti how made, 27. Con- 
dnsion of the indictment, 27 1 for an oifenoe at 
common law, 27 $ for an offence by statute, 28, 29. 

4* Jtimder tftnttwi ^ftneet ha one MSeftMiil, 30. 
5« WUkh^ jKfkai UtHit Ike Wiwma he preferred, 32. 

6. Hew/iHmtf»^9. 

7. /« wMl cMMv fMiAeil, 35. How, 36. 
Indonement of a UU of exchange, ior^g and uttering, 197. 
Indncemeoty matter of, what certainty required in atating, 18. 
Inlhmy , Incompetency of witneaaes, mm^ 94. 

Inlhnt^ in what caaes incapable of crime, 214. 

Information, etr officio^ 87. What, and in what cases it liea, 

37. Form of it, 37. How filed, 38. In what cases 
quashed, 38. 

Information by the master oi the crown office, 38—44. What, 

38. In iriiat cases it lies, 39; apiust magistrates^ 40 ; 
against ministerial officers, 40 ; m what cases the court 
generally refose it, 40. When to be mored for, 42. 
Form of if, 42. How filed, 43. Recognisance to be 
entered Into by prosecutor, 43. Costs, 43. In what 
cases quashed, 44. 

Information and depositions upon oath befine a magistrate, 

how proyed, and in what cases evidence, 85. How taken , 

85. 
Innuendo, in what cases necessary, 288, 289. 315. Ita effect, 

288, 289. How proved, 291. 
Inscription on a tomb stone, in what cases evidence, 87. 
Insolvent debtors, judgment of the court of, how ptoved, 85. 
Inspection of cofporation and other pnbUc books, in what 

cases granted, 88. 
Intent, how stated in an indictment, ftc, 22. How proved, 

65. 78. 119. 
Intent In burglary, 171. How proved, 171. 
Interest, incom]^Btency of a witness firom. 95. How far it 

detracts from his credit, 100. 
Involuntary manslaushter, 214. 
Ireland, records of m courts in^ how proved, 86. 
Iron attached to a building, &c.j stealing, 115, 130. 



J. 

Jews, marriage of, how proved, 87. 

Joinder of two or more defendants in one indictment, &c«, 29. 
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Joinder of seVeral^ifeiicet in one indictment, 30. 8ee ** JDk- 

Joinder in demnrrer. See ** De t murer.** 

Joint tenant, t>y taking tlie tidngin Joint tenancy from hit co- 
tenant, cannot be gniltjrof ktroeny, 120. 

Joomals of pariiament, entnei in, liow profod, 82. In wliat 
caaes evidence, 82. 

Judge's order, how proved, 83. 

Judgment. Set ** Beeord,*' Judgment of the Home of Lords, 
how proved, 82. Jodgmenta of the ooontj cooity eoort 
baron, and other inftnor oonrti, liow proved, 84. Judg- 
ment of the conrt ftnr insolvent debloci, howproved, &. 
Jodgments of coarta in the British Coktales, how proved, 
86. Jodgmenta of Rxe%ii eouts, how ptoved^ 86. 

Judgment upon a plea in abatement, 48. 

Jurisdiction, plea to, 45. In wiiat cases, 45. F<»rm of it, 
46. It most be verified by aflidavil, 46. Form of a 
replication to it, 46. 

Jurors. See ** Oramd Jmere." 

Justifiable homicide, 213. 

Jus t ifica t ion, matter of, may be given in e^enee under the 

general issue, 49. 
Justices of Feace. See ** Mogittrmm: 



K. 

Keel. See** Skip.*' 

Killing, wliat, to constitute murder, 214, 215. Killing by cor- 
rection, 221 ; where murder, 221 ; wliere manslanghter, 
221 ; when misadventure only, 221. Killing in defence 
of wife, child, servant, &c. 219. lOUiuff in defence of 
property, ftc. 221 ; in what cases justi&ble, 221, 222 ; 
in what not, 222. Killing in a dud, murder, 217. Kill- 
ing by fighting, 216 ; where murder, 217 ; where man- 
slaughter, 217 ; where homicide ee defemiemiOy 218, 219. 
Killuig of or by a stranger interfering, 219. Killing offi- 
cers of justice, 225 ; where murder, 225—228; wherr. 
manslaughter, 225—228. Killing by officers of justice, 
228 ; where justifiable, 228 ; whose manslaughter, 228 ; 
where murder, 228. Killing by poison, 216. 224. Kill- 
ing upon provocation, 219; wliere murder, 219—221 ; 
where mandansfator, 219, 220 ; cannot be excused or jus- 
tified, 219. lulling rioters, in what case justifiable, 229. 
Killing trespassers in chases, forests, pailu, warrens, &c. 
in what cases justifiable, 229 . Killing without intention, 
whilst doing another act, 222 ; where murder, 222—225 ; 
where manslaughter, 222-^2^; where mlsadventiirp, 
J222— 225. 



erfdenoe, 182 ; pnniAmeot^ 183* 
XUUm «r.«lei^ .^oth^l^ 116, MuMmH for kUliiig 
Jbt9m,atsntak9 wtfli Iqlaiit t0 flnl p«it of t^ carcase* 

iqUbf^ i^UrtPOfi^iL fialh ia4» 1J5. 1 1 7«» 
l«OT«dt^8. 78. 1U5. 



t4MPe» aleafiarv ^roni bleicliiB|r ^"Biiiidiy tte. 141, 142. 
t0UBAf and ndnga attacked of adlwiiii|td S^ not tte lulject 

of ktrotay aft oonmiOB law, ti5. wnr iiuridteed by afta?- 

totot U»^11^4 
Uttvmiyy I13-*153* 

1. SkmfU itBfcatm mi fiimii tev. fndtetmeat for aimple 

larcemrt 113; ▼eniie, 5. 111» 127 1 effideDoe» 114— 
lfl9i t». 67 ; mmiAmeiit, 144, SMaiiiig iimia, 
116. Stealing liawka» 117. Iduegmf by aervants^ 
125. 126. Larceny by a eiiest' ftom an inn^ 12i. 
Honeatealinr* indictaMBt for» 127$ erldeBcey 128 ; 
trnmabipent, 128. Indictment foir ttealfaig aheep or 
4alile» 128; ^Tiden^ 128 ; pimjriwliwnt, 128. 

2. Siu^ ktremy 2y ^aMe, . Indictment for alealing lead» 

iron* copper, ftc. attached to a bdSifingy 4be^ 130 ; 
evidence, 130; pmiiahment» 130. 115u Stealing 
black lead, orblaek lead on foom lidileay 11$. Steal- 
ing or destrojlng tondpa, potatoeay cabbages, beapa, 
parsnips, peas or carrots, 115. Stealing or deitaejh- 
ing madder roots, 115. Stealings <^9Xt^!9 down, 
iMurldiv or destroying timber trees.: rdoU,imiba, or 
plants, indictment for, 129; eiidence, liZ9, 130; 
pnnishment, 129. 

•-«<i- Indictment for stealing bills of ezckange, promis- 
sory notes, bank notea, bonds, warranta for fiie pay- 
ment, of money, dliHdend wanants, eacdieqper onders 
or tallies, ezcibe.qner lulls. Sooth. S<^ bonds. East 
India bonda, nayy bUJOa or debenturea* 130 \ evidence, 
131; pnnisbment, 130. 116. Indictment for stealing 
a letter sent by .the post, 131 ; Tenoe, 131,^.1321; eri- 
dence, 132; pnnishment, 131. 

— Indictment for stealing deer^ 132 ; evidence, 
132; pnnisbment; 132^ 116. Stealing dogs, 116. 
Indictment for stealing coqiea» 133 ; evidence, 133 ; 
poaisbment, 133* 116. SteaUng hares foom a pre- 
aerve, 117. Indictment for stealing fish, 134; evi- 



denoe, 1^5 ; j^mshmeiit, 134. 117^ Stea&w byiien 
or oyster brood 1^ I l7r ..-^ 

3. CbmiNMli^ ^^jf . indicimetir foi^ iUliAiJig %t|Hi tlie 
d^eUiiiff libiue, 135 ; evidence, 135>186 $ |mi^btfmient» 
135. Indictment for stealing in a dwel]ing|ioiise$ some 
Murson being tberdn and put ih feir, 1^; ^rSileBee. 
136 ; t>QinBhment» 186; Ikdictmen^ rar j^^>iftdfr tid- 
ing in a shop or warebouse, 136 ; etictenoe, 137; por 
nisbment, 137. Indictment for laiceny from tbe 
bouse, by breatung into tbe same, 138 ; eridence, 
139 ; punisbment, 138. Stealing from the dwelling 
bouse, some person being tberein, 138. Indictment 
for stealing from lodgings, 139 ; eyidence, 140 $ m^ 
nisbment^ 139« IntUctment for saeril^ 140 i eH- 
dence, 141 ; pmishment, 141* Indictnieiitibr steal- 
ing from a sbip, barge, lighter, boat, fte. in a port, 
creek, or nayigable nver, 141 ; erideace, HI t pu- 
nishment, 141. Stealing goods from a iHttrf or 
^Baf^:l4l, Indictment for stealing ]i^en, cotton, 
Ae4 from bleaching grounds, or drying houses, 141 ; 
vrideittce, 142 ; punishment, 141. IniUctment for 
s|eaUngdoth or other woollen goods from the tent* 
en or rack, 142 ; eridenoe, 143 $ punishment, 142. 
-«^ ladictiitent for stealing friom the penon, 143 ; evi* 

dciice«143; punishment, 143. 
— -. lUdktMnt for robbery, 143; evidence 144^.148^ 

panisfament, 144. 
-««— inffi£kment for stealing from a wrecks 152; evi- 
dence, 153 ; punishment, 153. 
Larceny by. a bailee, in what cases, 124« 126. 
L■ree^y fkmtL bailee^ how stated ; bow pfoved, 177, 1 18. 
Larceny of the property of a corporation, 118, of a mining 
compmy, 10. 118, of partners, 10. 118, of dotbesTdcc. 
provided for the poor of a parish, 119, and of materials, 
ftCr^ provided for county bridges, 119$ how described id 
the indictment, 119. 
Larceny cannot be committed by a Joint tenant, or tenant in 

common of the j^t property, 120. 
I«roeny cannot be committed by a vdfo of tbe goods of her 

husband, 120. 
Laws of a forngn coonUy, bow proved, 86; 
Lead attached to buildings, &c* indictment for stealing, 130 ; 
evidence, 130; pumsbment, 130. 115. Stealing black 
lead, or black lead ore, from mines, 1 15. 
Lttters, sent by tbe post, stealing, indictment for, 131 ; ve- 
nue, 131, 132; evidence, 132 ; punishment, 131. 
Letters, servants of the post oflice embezzling, 116 ; or des- 
troying, 116. 
Letters patenti how proved, 82. 
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Lttmty UMMteniiig. See ** Thntiaiing AMer." 
Leryliif w«r, 269 ; direct, 269, or conttroctifey 269, 270. In- 
dictment for, 268 ; evideiice, 269, 270. 
LewdneM, open ind noCorfc w , indSctment for,376 ; etidence, 

377 ; paniehment, 377. 
Ubel, blnphemont. Indictment for, 294$ erldence, 295 ; po- 

ntehment, 294. 
Ubel, wdMoiM.'Indictment for, 285. 287, 288 ; evidence for 

die pfOiecntkm, 289—292 % evidence for the defendant, 

292, 293. 69 ; >ani8hment, 286. 
Libel rellectinf on tlie adminittrsdon of Jmtiee, indictment 

for, 329 ; ptudakment, 330. 
Ubel egtinst an individaal, vbat, 344—346. In^ctment for, 

343 s eHdence, 346 ; punishment, 343. Indictment for 

a Ubd upon an attorney, 347. Indictment for hanging a 

man in efllgj, 348 ; eindence, 349* 
libel, genoral rolet aa to tlie form of an In^ctment for, 287 

—289. 
Ubel in the admfaralty and eccleaastical coorti, how proved, 

84. 
Ughter. Set^Shipr 
Limb, cutting off or diaabling, 249. 
Undtation ofprosecutiona, 32. 
Linen, tteaiing, ftom bkaching grounds, indictment for, 141 

evidence, 142 ; punishment, 142. 
Local description, matter of, must be proved as laid, 14, 15« 

62. 
Lodgings, indictment for stealing from, 139 ; evidence, 140 ; 

punishment, 139. 
Lords, house of. See ** Jmigmemi.** ** Parliament.*' 
liuuatic, in what cases capable of crime, 214 ; in what cases 

incompetent as a witness, 93. 



M. 

Madder roots, stealing or destroying, 115. 

Magistrate, information against, in what cases granted, 40. 

In^ctment against, for committing, in a case where he 

had no jurisdiction, 325; evidence, 326; punishment, 

326. Certificate of, as to a road bdng in repair, 88. 

Not obeying the order of, 327, 328. 
Malice prepense, express, 215, 216; implied, 216 — 229. 

Must be alleged in indictments for murder, 23. How 

proved, 69. 290* 
MaUdotts mlsdilef, 182 — 188. Indictment for malidouriy 

killing cattie, 182; evidence, 182; punishment, 182. 

Indicteient for maliciously wounding cattle, 1 83 ; evidence, 
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182 ; ponishmenty 183. Indictment fSor cntdng down or 
destroying trees growing in an ayenue, garden, or planta> 
tion, ror ornament, shelter, or profit,* 183 ; evidence, 183 ; 
vanishment, 183. Indictment for fafeaking down the 
head of a fish pond, 184 ; evidence, 184, 185 ; punish- 
ment, 184. Indictment for catting down river or sea 
banks, 185; evidence, 185; punishment, 185. Indict- 
ment for bnrning, damaging, or destroying the fencte of 
inclosed lands, 185; evidence, 186; pumshment, 185. 
Indictment for destn^^ing iene, or other woollen goods in 
the loom, 186 ; evidence, 186; punishment, 186. Break- 
ing or destroying tools, ftc. used in manufoctoring 
woollen goods, ftc, 186. 

Mandaogfater, 214—236. 238.. What, 214. Involuntary, 
214; volontaxy, 214. Indictment for manslaughter, 
238 ; punishment, 239* Indictment for manslaughter by 
stabbing, 339 ; evidence for the prosecution, 239, 240; 
evidence for the defendant, 241 ; punishment, 239. 

Manu&ctures, buildings, engines, ftc. nsed in, setting fire to 
or burning, 181 ; riotously beginning to demolish, 336. 

Marriage, how proved, 87; how proved in cases of bigamy, 
358, 359. 

Marriage of Jews, how proved, 87. 

Bfaster may justify a battery^, 243, or even killing, 219, in de- 
fence of his sdrvant^ 

Mayhem. Seep* 249. 

Mill, bumiug or setting fire to« 180, 181 ; riotously beginning 
to demolish, 336. 

Milled mon^, what, 281, 282. 

Mines : steaHng black lead ore from, 115. Setting fire to or 
buminff any mine, pit, or delph of coal, 181. Riotoudy 
beginning to demolish engines, ftc. belonging to collieries 
or mines, 336. 

Mining company, laroenr of the property of, how described, 
10. 118. 

RGsadventure, honudde by, 214. 

Miscarriage. See ** Aborttom." 

Mischief. See « AfaAdow iNJfcJU^." 182^188. 

Misconduct of oflicers of Justice, 324 ; punishment, 325. ^ In- 
dictment against a constable for not conveying an offender 
to prison, 334 1 evidence, 325. Indictment against a 
magistrate for committing, in a case where he had no 
iurisdictlon, 325 ; evidence, 326 ; punishment, 326. 

MisdiBmeanors, venue in indictments for, 6. 

Mi^oinder of counts, how taken advantage of, 31. 

Miijc^nder of defendants, how taken advantage of, 30. 

Afisnomer, plea in abatement for, 47; affidavit to verify it, 
47 ; replication to it, 47 ; evidence to support it, 48 ; 
judgment, 48. 

Money. See <* Com," ** Emhfzkmtnir How stated in an in- 
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didoMiiC, 23. Viriaiice in Tdne or tmnf of money, 
between tlie tUtement and proof, 63, 64. 117. 146. 

MonTkn. Ste ** jijfirmmiim." 

Morder, 210—836 1 whml, 214-^216$ paobhinenl, 211. In.- 
diBtment iu^ mvider bj ■teMnngt 210$ Tame, 4, fti 
e n de n ea lor tlie protte cn t to n , 211 ; eridcnee forte die- 
iqndantt213— 229. Indictments for mordff , by thopcinf, 
230$ 1^ Ourowinff a etone, 230 ; bybe»fii^,230; by 
riding over the deMnaed, 231 $ br drownii«, 232l by 
itarnnf, 232; by pmeon, 233» Indictment i^aUMtrs 
woman for mnrder of her baitard chUd» 234 1 eyidence, 
235,236. 

Mmrdrmrii, neeemary in indictments for mnrder, 22. 

If ntiny, indtinv to, 298. 

N. 

Name of tlie defendant, liow stated, 7 $ Ghriiitiatt-name, 7 ; 
Somame, 7. See ** Miememer" 

Name of the party iijnred, liowstatedi 9,10; no ad^fton 
neeessanr, 10. Variance between the statenienl ind 
proof of it, 63* 

Naral stores, indictment for liaTing in his pomeirion, 300, 
801 ; evidence for the prosecution, 301 $ eridence fortlie 
defendant, 301, 302 ; punishment, 300. 

NaTy. See « 5Atef." 

NafT bills or dAentores, steaBng, 180, 131. 116. 

Nc^iugent escape, indictment for, 303, 304. 

Newfoundland, Tenue in indictments for orimet committed 
theM,4; 

Newspaper, proof of the publication, fte« of, in cases of Ubel, 
291. 

Night, what, in bnrgiarf , 165. 

Nose, indictment for slitting, with intent to maim or disfigure, 
249. 

Note*. See'*Bmie99lemeiti.*' Stealing promissory notes, 130> 
131. 116. 

Notice to produce, in what cases necessaiy, 72. 

Nusanoe, 360. 376. Indictment for caring on an offiensiTe 
trade, 360 ; evidence, 362 ; punishment, 361. Indict- 
ment tor keeping a common bawdy house, 862 ; evidence, 
362, 363 ; punishment, 862. Indictment for keeping a 
common gaming house, 363 ; evidence, 364 ; punish- 
ment, 863. Injuctment for obstructing a common high- 
way, 364 1 evidence, 365 ; punishment, 365. Indictment 
for obstructing the nav^tiou of a pobfic river, 366 ; 
evidettee»365; punishment, 866. Ndt repairing a higk- 
way orbridse, eee '* Highway^'* *' Bridger 

Nusanoe, venne m indictments for, 5* 



O. 

Oath of a witil6M» lOS. Set « Ptijmry.^ 

Otdi, unlawfiily indictmeiit finr admln}itrring» 396} tieaiie» 
296 ; efidaoccy 297 ; paniahmeiit, 296. lodietment for 
taldiy radi an oath, 297 ; eridenoey 297 ; mmiihraent, 
297. Inttetmeat for adminiateiiiig an oat& to commit 
trMMon or folonj, 297 ; Tenae* 298 ; pnn1ahnKBnt,298, 

Obaeene yiiMi, &e., incUctnient for lelling, 295 \ evidenoe, 
295 ; tnudtlimeiit, 295. 

Obtaining gooda, ftc nnd^ falae pretenoea. &^ ^ FmUe |mv- 

Oflloe» reAiaing to oneiite, 383. Indictment for refoaing to 

aanre the oAoe of ddef constable, 383 ; eridence, 384 ; 

pomalimenty 384. Indictment for refodqg to serve the 

olBoe of petW constable, 385. Indictment for refusing to 

serve tlie office of orerwer of tbe poor, 386 ; evk|enoe« 

386 387« 
Oflken of Jnstioe, killing, 225—228; killinf Inr, 228. As- 

aanlting, in tfate ezecotion of their dntiea, UKuetments for, 

251,252. 
Oflkwt of Jpstice, in what cases informations granted agaiqst^ 

4O4 Sm ** BtUetrndKCt.** 
Ofchaid. See ** Cfardem." 
Order. See •< Judge'e erder." Indictment agiilaat a ooiwtaUe 

for ^sobejing an order of sessions, 327 ; evidenoe, 328. 
Ordnance. J^M^^lorM.*' 
Ore, ifitrfiling firom mines, 1 15. 
Onthoose. See ** DwOkng hmae:' ** Heueer BurniM out* 

booses, 178, 179. 181. 
Ove rs es i of the poor, indictment for refbsing to serve the office 

of, 386. 
Overt aeta of rompassing the Kind's death, 265 } of adhering 

to the King's enemies, 870. 
Ox. 5ec «« CeUikr 
Oysters, or oyster brood, stealing, 117. 
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Papist. See ** Catholk::' 

Pardon, plea of, 55 ; in what eases, 55 ( where to \/b pleaded, 

55 ; in what form, 55. llie effect of pardon In restoring 

competency, 94, 95. 
Parent may be witness for or against his chUd, 98; may com* 

mit a battery, 243, or even kill, 2.19, in defonoe of his 

chUd. 
Parish poor, larceny of goods provided for» how described^ 119. 
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PwiihTCgiflter, lK>ir pnifedy and in wliat etaes evideaee, 87. 

Twtk. See *' Deer PivL** 

Parliament, entries in tbejonnialf of, bow prored and in wliat 
caiet eridence, 82. 

Fuol eridence. See <« MUmm." 

Faml^ stealing or destroying, 115. 

Fftrtneii^ larceny of tlie property of, how described^ 10. 118. 

PitentBy now ptored, 82. 

Peas» steating, 115. 

Beers and peeresses, bow named in an in^ctment, 9. 

Penny. See ** Calm.*' 

Fa)w7» 312 X panishment, 313, The oath mnst be taken in 
njndicial proceed i ng, 313, before a competent jjmisdic^ony 
314, deliberately and intentionally, 314, and the n^itter 
sworn must be material to the subject then in qoesdon, 
314, and fiilse, 314, False alBrmation of a qoaker, per* 
jonr, 313. Requisites in an indictment for pajuy, 314, 
315. 18. Eridence, 67. 83. 96. Indictment for peijiunr 
in an ailidaTit to bold to bul, 312 1 evidence, 315, Sltf. 
InActment for perjuy upon a trial at the assises, 317$ 
eridence, 318. Indictment for peijury iq^n a complaint 
before a magistrate, 318. 

Fei]ury, subornation of, indictment for, 319 ; eridence, 321. 

Person, steafing ftom the, indictment for, 143; eridence, 
143 ; puniument, 143. 

Petit larceny, how punished, 114. 

Petit treason, indictment for, 234 ; eridence, 234* 

Piddng pockets, indictment for, 143. 

Pictures. See ** O^aceme vrintt:' 

Plinnr at common law, m^Uctment for, 149 j eridence, 150^ 
152 ; pni^hment, 150. 

Place, how stated in indictments, 13 $ if stated as matter of 
local description, it must be proved as laid, 14, 15. 62. 
Variance between the statement and proof of it, in what 
cases material, 61. 178. 

Plants, stealing, cutting down or destroying, 115* 

Plea in abatement. See '* Abatemeni." 

Flea in bar, 49. In what cases necessary or usual, 49. Fonn 
of it, 50. Replication to it, 50. SimiUter, 51. Rejoin* 
der, 51. See *< AuierfaU aequU," tfc. *' Pmrdom," 

Pleas, declinatory, what and in wliat cases, 57. 

Plea to the iurisdiction. See " JwitSetfrn." 

Poison, killing by, 216. 224. Indictment for murder by, 233. 
Indictment for an attempt to poison, 238 ; evidence, 238 j 
punishment, 238. 
Poll Dooks of an election, how proved, 87. 
Polygamy. See ** Bigamy.*' 
Pond. See**FtshpoHdr 
Positive, statements in indictments, &c. most be, 26, 



PoU office, Mmalt of, embenlinglettmh 116. ThUtnyhag 
letters for wliich they hare leceifcd poetage^ 1 16. 

Potatoes, stea^ng or deatroyiaflr, 115. 

Powder. See *< Storet." 

Practice of the ecclessiastical courts, hoir profed, 84. 

PresmnptiTe eyidenoe, 77 $ what, 77 ; noleDt presuuptioiis, 
77 s probable presnmptioiis, 77 ; tight or nsh presainp* 
tions, 77. Caatioiis to be obaenred in admitting this evi- 
dence, 78. 

Pretences. See ** Fai$e fmemen." 

Principal felon, a competent witness against the leceiTer, 96, 
154. 

Principal in the second degree, indictment against, 395 j evi- 
4ence,396. 65, 66; ponidiment, 395, 396. 

Printa^ See ** Obteate frimtt." 

Prison. See ** Bretek ifffrieem.'' 

Prison books, in wliat cases eridence, 87. 

PriTf seal, oonnterfeitiug, 275. 

Pkdbate of a will, copy of, in what cases eridence, 84. 

Process against witnesses, 104. 

Proclannation, how proved, and in what cases eridence, 88, 89. 

pTMlamation under the riot act, 335. Opposing the reading 
of it, 336. 

Promissofy note, stealing, 130, 131. 116 ; forging and otter- 
ing. See 197—199. 

Pkosecotor, a competent iritness, 97. Ifis ezpences, in what 
cases gifen to him, 108. 

Proviso in a statnte, when to be stated in pleading, 25. How 
proved, 66. 

Provocation, Wling npon, 219 : where murder, 219«i«Sll ; 
iriiere manslanghter, 219, 220 ; cannot be ezcosaUe or 
Justifiable, 219. 

Provoidng a man to send a challenge, indictment for, 338» 
339 ; evidence, 339 ; punishment, 339. 

PubBcation of a libel, what, 290 ; how proved, 290, 291. 

Purport, meaning of the term in pleading, 21. Variance after 
it, 65. 

a. 

Qoashinff indictments, in what cases, 35 ; how, 36« Quash* 

ing mformations, 38. 44. 
Quaker. See ** 4ffirmahoH** 
Quay, stealing from, 141. 

R. 

Rabbet. See *' Qmietr 

Rabbet warren, robbing or being in, armed and disguiyed, 134* 



43t /»ibr. 

259«9M«69; imiiiAiBeiit,2&9. Indictmriitforcmudly 
kmnring a fedBide under ten jeanof age, 260 ; evidence, 
261 ; puMiment, 261. IndiebM^nl lor an aasantt wiA 
Intent to eonunit a rape, 261 ; eridence, 261 $ panUh* 
ment, 261. Indictment for an aaerndt with intent car* 
nallj to kotm a cliild under ten ymn of age, 261 $ evi- 
dence, 262 ; poniahment, 261. 

lUfmit, necessary in an indictment for rape, 22» 

RMlty. Set *< LtnuL** 

Receipt. See ** Fergeiy/* 

ReceiTing stolen goods, 153. Indictment for a misdemeamr 
in reodTlng stolen goods, 1S3; evidence, 154 ; pnmsh* 
nient,154. Indictment against tlieprindpal and fec^ver 
Jointly, 154; evidence, 155 ; pnnidunent, 156 Indict- 
ment against the receiver as accessary, the principal be- 
ing convicted, 155 ; endence, 155. Receivers of stdntt 
goods are accessaries, 155. ^ 

Recognizances upon an information, 43. 

Recognizances to appear and |^ evidence, 104, 105* 

Records of the kfaig's courts, how proredy 79, 80 ; of inferior 
coofts, how proved, t$0; of the courts in Ireland, hour 
proved, 86. Variance between the statement and proof 
of matter of record, 64. 117. 

Reexamination of witnesses, 112. 

Register, parish, how moved, and In what caiesefideBeejr 87. 

Roister of the navy, m what cases evidence, 87> ^ 

Renting, what, 354. Indictment for, 354 ; evSdenccy 364'| 
punishment, 354. 

Rejoinder, form of, 51. 

Replication to a plea to the Jurisdiction, 46 ; to a pj ^ofp i*- 
nomer, 47 ; to a plea in bar, 60 ; to plea of Jwfcjj^**- 

Repugnant, statement in indictment must not be, 26. 
Resent, 309. fiidictment for rescue of a felon frotti a consto- 

ble, 309; evidence, 311; pumshment, 310. 
Restitution, when awarded in fordble entry, 175. 177. 
Returning ftom transportation, indictment for, 811 ; venue, 

311 ; ei^denee, 311 ; pn^ment, 311. 

Rdevant aUegations, tiiough unnecessary, must be proved. 

Riot, 332. * Indictment for a riot and assault, 332 v evidence, 
333, 334 J punishment, 333. Indictment for a riot and 
tumult, 334 1 punishment, 334. Indictment agafaist int- 
ers for remaining together one hour after proclamation, 
334 ; evidence, 336. Indictment for riotoualf be|^Bmng 
to demolish a house, church, diapel, &c. 336; endenoe^^ 
336 ; punishment, 336. 

Riotei«,lciUing, in what casef Juitifikbie, 229. 
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RNr* CQttinir d<^^n the Inuiks of, iadietineiil iKw, 185. Itt- 

dfetB^ent fiOIr o6«troctSiig the nokvigfttiDn of a poblie rirer, 

96S I evSdeiiee> 3Si$ ; pmibhiiieiit,- 360. 
Robberf, in^ctment for, 143 ; eTideoee^ 144—^148. (»f ; pu- 

ififimiient, 144. Indictment for an attempt to rob; 148 ; 

«fi4ajgiicev 149 ; pttaiahment, 149. 
Robbii^ a rabbet warren or preserve for haies, 134. 
Holla. See ** Gntti Bolb." 
Soots, 8teBling4>r destroying, UA. 129. 
Rules of court, bov proyed, and in what cases evidence, 88. 
Running goods. See ** Smuggling,** 
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Sacrflege, indietaient for, 140 j etidence, 141 ; puaishmeot, 
141. 

Sailor. See '* jilMeme/* 

Sea, whatT' witian the jurisdiction of the adndraltgr, l&O. Of- 
fontes on, venue in indictments for, 4. 

Sea banks, indi<:tment for cutting down, 185 $ evidence, 185 1 
pCuiishnient, 185« 

Seal. See^GrmiseuL** ** PHvyeeai:* 

Secondary evidence, 71. 

Sfteuiities for iMwey. See «< E$mbeuiemeni/' 

Se defendendoy battery, U3i homicide, 214. 318, 2%S. 

Sedl&Hi,^8&. 287« Indictment for a seditfaras libel, 285»287^ 
288; evidence for the prosecution, 289^— JKMi evidence 
for the defendant, 292, 293. Indictment for sedltiow 
words, 293 ; evidence, 294 ; pumahment, 293. 

Sentence In the court of admiralty, liow proved, 84 ; of the 
ecclesiastical courts, how proved, 84. 

Servants, embendement by, 157. Larceny by, 125, 126. Lar- 
ceny from, 118. A servant may jnstily a batitty, 243» or 
even homidde, 219, in defence of his master. 

Sheep, lil^tment for stealing, 128, Indictment for kiUinff, 
witii intent to steal part of the carcase, 128, 129. 

ShiUing. See ** Ceim.'* 

Ship, casting away or destroyiiw, to defraud the underwriters 
or owners, indictment for, 187; endence, 188 ; punish- 
ment, 187. 

Ship, barge, lighter or boat, indictment lor steefiqgfrom, 141. 

Ship ked or other vessel, setting fo» to, 181 ; or otherwise 
deiAcoying, 187* 

Ships of war, setting fire to, 181. 4. 

Shooting, mufdoF by, indiictmeni for, 230. Infficfment for 
sliooting, with intent to murder, rob, dii0glll«, disable, 
or do some grievous bodily harm, 246; evidence, 246, 
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M7 s pvaiitetBty S46. Indictiiieiit for attemptiQg to 
■hoot, wilh Hko inten^ 248 ; eridencey 248. Tndirtineiit 
OB tbe black met, for Hiootinf at anotliery 248 $ endenoe, 
348$ ponialuDeiit, 248. 

Shooliiig 9l a ihip belonging to Us Bf^etty's nary, indict* 
ment for, 351, 352 ; .Tenney 352 ; evidence, 352 ; pnniah- 
ment, 352. 

Shop, Indictment for stealing from, l36,aMf «e 138 ; eridence^ 
13;. 

Shnibs, stealing or destroying, 115. 129. 

ffignal. Set <* SmrnggUng." 

JiMtfircr, 48, 49.51. 

Slander. St» ** Ijib§L" Indictment for slanderoos words to » 
magistrate, 330 ; eiidenoe, 331 ; podahment, 331. 

Smuggling, 350« Indictment for being armed and assembled 
for tns purpose of assisting in ronnmg nncostomed goods, 
Ac 350 ; Tenne, 352 $ evidence, 350, 351 ; panisbment, 
350. Indictment for awistingin the running of nncostom* 
ed goods, 351 ; eridenoe, 351 ; punishment^ 351. In- 
^cttnent for shooting at a ship bdoQgidg to his Majesty's 
navy, 351,352; venue, 352$ cadence, 352; punish- 
ment, 352. Indictment for lifting a fttt on tbe coast, 
as a signal to a smuggling vemel, 352 } evidence, 353 ; 
punishment, 353. 

Sodomy, indictment for, 262 1 evidence, 262 ; punishnieut, 
162, IntUctment for an assaiflt unth Intent to commit so- 
domy, 263 ; evidence, 263 ; punishment, 2^^ 

Soldier. S^** AUegitmet." 

Solidting a man to conmiit an oflbnce, indictment for, 403 ; 
evidence, 403 ; pnidshment, 403. 

Som atmmii demtme, 243. 

South sea bonds, stealing, 130, 131, 116. 

Sovereigns. See** Coin^* 

Special plea. See ** jibeOemmt:' ** A^iafiU ecfutf, (jfc" 
*• JwiidieHim.*' " Pleas in tar." 

Special venue. See *' Place." 

Stabbing, indictment for murder by, 210->229. Indictroeut 
for manslaughter by, 239— >241. Indictment for stab- 
bing with intent to murder, rob, disfigure, disable, or do 
some grievous bodiW harm, 246 ; evidenoe,| 246, 247 ; 
punishment, 246. StabUng to resist apprehenirion, 246. 

Stable, stealing from, 186, 137. 

Starving, murder by, indictment for, 232. 

State. See ** AeU vfeMi^y 

Statement. S^e ** Indietment" 

Statutes, in what cases to be proved, and how, 79. Certainty 
required in indictments on statutes creating offences^ 23, 
or ousting clergy, 23. 66 , 67. Proviso or ezcep^n in a 
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itatate» idientabeitatediiipletdiiig, 35; how ptwtd, 

66. 
St)ealiiig« 8u**Lmre§nyr Stealing chUdren, 257, 258. 
Stores. Indictment for embezilingthe King's stofes {tuaumr^ 

ordnanoey ammnnitiony shot, powder, or. habiliments of 

war), 299$ ei^dence, 300; paiushment. 299. Setting 

fire to tbern, 181. 
Stores, nayal, indictment for haying in his possession, 300, 

301, 302. 
Straw, setting fire to, 181. 

Sabomation of peijnry, indictment for, 319 ; evidence, 321. 
5k0!pama, 105. &c6;MnM(i&fe«t /comm, 106. 
Somame of defendant in an indictment, 7. 
Sorphisage, yAaX ma^be rejected as, 16. 19. 67. 
Surreys, pablic, 87, private, 88, how proved* 
Swans, stealing, 116. 

T. 

Taking, what, to ooQstitate laroenj, 120.; actual, 120; con- 
stmctive, 120—127. 

Tenant in common or joint tenant, by taldnff the thing in 
common fiiom his co-tenant, cannot be gouty of a larce- 
ny, 120. 

Tenor, inplies a literal copy, 20. 64. Variance after it, 64* 

Terriers, how proved, 88. 

Threatening letter, 340. Indictment fior sencUnj; a letter de- 
manding money, 340 ; venne, 5. 340 ; evidence, 340, 
341 ; punishment, 340. Indictment for sending a letter 
threatening to murder, or to burn houses, ftc, 341, 342 ; 
evidence, 342. Indictment for sending a letter threatenfaig 
to accu^ the party of a crime, 842 ; evidence, 343 ; 
punishment, 342. 

limber. Set ** Stvrei," 

Timber trees, stealing, catting down, barking or destroying, 
129, 130. 115. 

Time, how stated, 13. How proved, 60, 178. 

Tomb stone, inscription on, how proved, and in what cases 
evidence, 87. 

Tongue, cutting out, 249. 

Tndtormiy, requisite in an indictment fiyr treason, 22. 

Transportation, returning finom, indictment for, 311 ; venue, 
311 ; evidence, 311 ; paiushment, 311* 

Traverse. Set ** OaurtU trment** 

Treason, high, 264—275. Indictment for compassing the 
Kittg^s death, 264 ; venne, 5. 4 ; overt acts, 26^ ; evi- 
dence, 267, .268. 67, 68. 76. IndJctment for levying 
war, 268 ; evidence, 869, 270. Indictment .for adhering 
to the king's enemies, 270 ; overt acts, 271, 272 ; what 
an adhering, 271, 272 ; who an enemy, 272, 273 ; evt- 



deacet 373. ImlktiDciiti tor treaaoa on jf«f . 36 G. 3, 
e. 7, •• ly 273, 274, 275. Aiders and ibeUon in Ugh 
trenton, 270. Tbm are no aceeanriei ; ail are fdad- 
pala, 398* 

Tmm, petit, indidaient fiir, 234 ; eridenee, 234. Aeeena- 
iiMin,398. 

IVeei. Indictment tn eatting down, baiUng, or deiCrojing 
ttvee, aimdiatoriiianta, 129 ; eridenee, 129, 130 ; pnmih- 
ment, 189. 115. PnlUng np fridt trees, 115. Oais&af or 
spoiling woods, nnderwood, polci, or trees standing, Tl5. 
Indictaient for eatting down or destroying trees growing 
in an avenue, garden, or pUntation, foft ornament, dielter, 
or profit, 183 ; eridenee, 184 ; pnnisliment, 183. 

TVsspasseis in forests, parks, chases, or warrens dec, in what 
casss Justifiable, 229. 

Tnmvlt. Set**RkL** 

Turnips^ steaBng or destroying, 115. 

U, 

Underwood. See ** TWes.** 
Underwriter. See ** Sk^*' 
Unknown person, goods of, or injnrytothepenonof, liow 

described in an indictment, 10 ; eridenee to support 

It, 03. 117. 
Unlawftd oatii. See •* Omth.** 
Uttering. See ** CMt.** '* Forgery.** 



V. 

Vafaie, Tariance in, between indictment and proof, in wliat 
cases material, 63, 64. 117. 146. 

Variance between the pleading and proof : in time, 14. 60. 
178 ; in place, 14. 61. 178 ; in the name of the partjr 
injured, 11. 63 f in the ofTenoe chaiged, 25. 62. 160 ; in 
matters of record, 21, 22. 64. 117 ; hi written faislni- 
ments, 20, 21. 64. 189. 192, 193. 288. 291. 340 ; (a mere 
literal Tariance, not material, 64 ;) in words, 21. 65.294; 
as to goods, 22. 63. 114 ; as to Tahie, or sums of money, 
63,64.117.146. 

Venue, 3 — 6. 

IHolent presumptions, 77. See ** Pr e tuo^M r e e oUe oe e" 

Voluntary escape, indictment for, 305, 306. 

Voluntary manslaugfater,214. 

W. 

Wales, Tenue in indictments fiir oflbnoes committed in, 3. 

152. Certificate of the judges of, in what cases eridenee, 

88. 
War, articles of, how proved, 89. HaMBmtnts of, See 

"Steree.** 
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Wir, leTyiag. 259 : dtvect, 369 \ comtnicUve^ 269, 270. In- 
dictmeDt for krdng war, 268 ; eridenccy 269, 270. 

Waiehoiue, laroenj in, 136, 137. S«e 138. 

Wailike stores. Sn** Skfn»r 

Warrant of a magistrate, arrest aiider, 2ft5 } arnst ^HAoiit, 
255> 256. 

Wanaiit>r the payment of money, steaHng, 116. 130, 131 ; 
fbfgingand ottering, 200. 203. 

Wairen. Ste ** Rabbet Wurre*:' 

Wliarf, stealing goods from. 141 . 

WilL &e « F«rawy." Wmbf lands, how proved, 91. Copy 
of a probate of a will, in what cases eridenoe, 84 

Wife, cannot be a witness for her hnsband, 97 ; in what cases 
she may be a witness against him, 97, 98. She eannot 
be gnflhr of larceny, by taking the goods of her husband, 

?,?• «?r ."*y J"^ • batteiy, 243, and «fai a homl- 

cide, 219, m defence of her hosbaod. 
M^tness. See ^* Evideneey Two witnesses necessary in high 

treason, not relatbg to the cc^ or aeals, 104, in petit 

treason, 104, and in peijoxy, 104 ; in all other cases, one 

witness is sufficient, 104. 
Wood, setting fire to a stack of, 178. 181. 
Wood. See " JVeer." 
Woollen doth, stealing from the teoters or Mck, 142, 148. 

Destroying, in the kMm, 186. Break^r or destroylM 

tools, &c. used in the mannfoetare of, 18S. 
Words. See " SedUUm/' *« Slander,** « yurianee." In iriiat 

cases treason, 266, 267. 
Worship. See^^Dktarbiag." 
Wonnding. See ** SiabMmg.** Indictment for malidoiialy 

wounding cattle, 183. ' 

Wrack, Indictment for stealli^ from, 152 j efldene^ 153 ; 

pmdshment, 153. 
Writ, how proved, 81. 

Writings^ in what cases treason, 266, 267. 272. 
Written instrument, bow stated in indictments Ac., 19. How 

proved, if under seal, 89 ; how, tf not under seal, 91. 

See " Variaaee:* 

T. 
Yam, stealing from bleaching grounds, drying houaei> Ae.> 

141, 14«. 



THE END. 



EBRATA & ADDBNDA. 



other wch ourrhf*.* «^ ^«w« mty b« laid la any 
coomy or ciiy lluwoghvlildi tlMCiMch has paMcd. f» 6. 

1^ e.H«*l* AlMk wlMft a Mo^y is committed on the 
botdm of two or mort cowtki^ within tft hmidred 
y«idtorthehondU7f «ho fwwt may be laid in either 

Mi^Lttf after 'partaen*' add* • and othcn hb or their partnen 

or adrentafcn/ 
1.4i after ' 1 a. 4 c.lO;' add* « See fVirther upon thit tub. 

Jcct, port, p. 117-419. 
Ift, 1. Xr» ibr * exoition,' read ' eztortjon,* 
l9tL», Ibr -peeolarity,* read •particularity.' 

aiM. 1 ftombottolB,lbr •iej»««rti*«t*»«**«"r««««^* 
21, 1.8^ after ••ek out,' add, • 1 Dawg.)$^* 
a8» I. 4 from boll)om» tcr • synonlmow/ read, ' synonymoos.' 
38^ 1. fl^ fcr < fbmrer,* read « temer.* 
62,1.7 from bottom, beftwe <tho cooniy/ ioMrt * in.» 
M, L17 from bottom, Ibr 'W vfO^ '■•^•' 
70. L 10, for « JtidoMB,* read • «cfc«««.» 
97, 1.9 from bffktom, between 'for* and '^enonal,* imert <a.* 
HB^ 1. Ml ibr  cloas-esamlned,* read « croaf-ezaminet.' 
Iil5» 1.8: from bottom, far «dcfinidanVmd 'witneu.* 
IM^ 1, 7 ftoBi bottom* for • to,* Itad • at. • 
11$, 1. ai, after 'partaM,* add, • and others his or their partners. 
183^ L n from bottom, far •Jkkbm,* read ^.dicidcs.* 
laa, L 1 from bottom, far 'HmU^ read • Asne*.> 
I9I» 1. 38 .fttun bottom^ after 'with,*^ insert *a.» 
\79,hUtor •ln,»readat.» 

19S, L ^ from bottoia, for • ycpr and day,* read • day and year.» 
^i, 1. 3' from bottom, far ' to' read * at.* 
330^ L 1 from bottom, M9 'an actnaL* 
360, 1. 1 from bottom,' eftfr « J,N,* add, 'egatost the form of tha 

statute to sodi caaemade and pnyrided.* 
261, 1. 1 from bottom, for • gtmoekeeper,' read • gamekeeper.' 
378, l.», for *de,*^read 'be^ 
297, 1. 14 from bottom, for *18|,' read 'SSd*' 
aaO, 1. 10 from bottom, dele 'in^ 
829, 1. 34 from bottom, for * at,* read * in.* 
884, 1. 19, tot • jvry,' read 'jurors.' 
844, 1. i from bottom^ for 'disleaae,* read < disease.' 
846, 1.23 from bottom, for 'writings* read 'writtogs.' 
846, 1.1, for MtconTeyB,'read *thqr convey.' 
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and IL price 10#. 6d, each. Of A SeUctUm rf FneedetUa^ from 
the best modem Manuscript Collections, and Drafts of actual 
Practice, with general Common Forms ; and Variations adapt- 
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of Ccmejftmeimg t with Dissertations, and l^aetical Notes. 
By W. Mi, Bythmoood, Esq. of Lincoln's-Inn. 
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tioBS, and Referenoes, br Jckm MudaU, Stq, of the Middle 
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€. SUPPLEMENT to MOORE's INDEX. A Digested 
Index to tiie Reports of Cases argued and detennined in the 
House of Loidsy from 1813 to 1819^hi the Court of King's 
Bench, from Michaelmas Term, 1819, to Michaelmas Term, 
l821«-in the Court of Common Pleas, from Hilaiy Term, 
1818, to HUarv Term, 1820— and in diffsvent Courts at Nisi 
PHus, from imaryTerm, 1819, to Michaehnas Term, 1820, 
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Cases. B7 J* B, Mcort, Eso, of the Inner Temple. 

*•• The olject of thu Woik has been to ooUect and 
point out at one view, the rarious dednons that haye 
lately taken place in all die Courts of Common Law, 
and so arrange them as to form a complete Supple- 
ment to the last Editkms of the Digests of Mctm and 
MmudHg, incorporating the Cases on appeal to the 
House of Lords, whidi had before been left unno- 
ticed. No pains have been spared to render this 
publication complete and accurate. 

f. MOORE'S REPORTS.— Reports of Cases in the Com^ 
mon Pleas and Exchequer Chamber, from Hilary Term, 1817, 
to Michaelmas IVrm, 1820. By J. B, Moorey Esq. of the 
Inner Temple (Editor of the Analytical Digested Index to the 
Term Reports). In Four Volumes. 

8. PLEADINGS IN EQUITY, illustrative of Lord Redes- 
pale's Treatise on the Pleadings in Suits in the Court of 
Chancery, by English Bill. By Jokn fTalpoU fTiUt, Eaq. of 
Gray's Inn, Barrister at Law. Price 1 A 8 #. bosrds. 

Preparing far PubScaHon, 

L NEW KING'S BENCH REPORTS. PartUI. 

2. BTTHEWOOD'S CONVEYANCING. Vol. 11. Part I. 

3. A TREATISE on the DUTIES and RESPONSIBIU- 
Ties of trustees. By John ff^iJpoU WitUsy Esq. of 
Gray's Inn, Barrister at Law: 

4. A DIGESTED INDEX to all the Reports in Equity, de- 
cided in the High Court of Chancery, and other Eqmty Courts, 
from 1808 to 1822, togetiier with the Reports of Eden and 
Coxy^ forming a Supplement to BeWt Index to f^fiy.— To be 
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